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P-R-O-C-E-E-D-I-N-G-S1

9:59 a.m.2

MR. MOY:  All right, this would be Case Number3

20548 of 1400 9th Street NW LLC.  This is an application as4

amended for special exceptions from the --5

Strike that.  This is an application as amended,6

self-certified application for special exceptions, pursuant7

to Subtitle X, Section 901.2 from the lot occupancy8

restrictions of Subtitle G, Section 404.1 pursuant to9

Subtitle G, Section 409.1, Subtitle X, Section 901.2.10

Rear yard requirements, Subtitle G, Section 405.2,11

pursuant to Subtitle G Section 1201 and Subtitle X Section12

901.2, minimum parking requirements, Subtitle C, Section13

701.5 pursuant to Subtitle C, Section 703.2 and Subtitle X,14

Section 901.2. 15

This would construct a four-story and rare16

addition to an existing two-story semi-detached mixed use17

building in the MU-4 zone.  The property is located at 140018

9th Street NW, 0366 Lot 800. 19

And that's all from me. 20

BZA CHAIR HILL:  One minute, please.  Ms.21

Ferreira, can you hear me? You're on mute.22

MS. FERREIRA:  Good morning. 23

BZA CHAIR HILL:  Could you introduce yourself for24

the record, please?25
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MS. FERREIRA:  Sure, Catarina Ferreira, principal1

at Archi-textual PLLC, representing 1400 9th Street LLC on2

this case. 3

BZA CHAIR HILL:  Ms. Ferreira, if you could just4

go ahead and walk us through your client's application as to5

why you believe your client's meeting is standard for us to6

grant the relief requested. 7

I've got 15 minutes on the clock just so I know8

where we are and you can begin whenever you like. 9

MS. FERREIRA:  Thank you. 10

BZA CHAIR HILL:  Ms. Ferreira, do you have a11

PowerPoint?  If not, that's okay, I'm just asking. 12

MS. FERREIRA:  I could walk through the drawings13

that are already on the case record.  I will go ahead and do14

that. 15

BZA CHAIR HILL:  Is there something specific you'd16

like Mr. Young to pull up?17

MS. FERREIRA:  Sure, the architectural plans and18

elevations.19

BZA CHAIR HILL:  Do you know which exhibit that20

is by any chance? 21

MS. FERREIRA:  It is Exhibit 3.22

BZA CHAIR HILL:  43?23

MS. FERREIRA:  3.24

BZA CHAIR HILL:  I only have one screen today so25
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I'm a little slower.  Mr. Young, are you able to pull up1

Exhibit 3?  Thank you, Mr. Young.  Ms. Ferreira, you can just2

go ahead. 3

MS. FERREIRA:  I will try to keep it brief and4

limit my presentation to simply explaining the existing5

conditions which are really what triggers the request for6

relief.  If you could move to the next page, please?7

The building is located at 1400 9th Street NW. 8

It is one of the oldest buildings in the Shaw Historic9

District and it is comprised of an original volume closer to10

O Street.  11

In addition, on the north side along 9th Street12

NW, which was built at a later date, currently the existing13

building occupies nearly 100 percent of the lot, that is an14

existing condition that would have been handed so to speak. 15

There is also no rear yard as the building16

occupies a corner site, a very narrow corner site, with no17

ability to really provide a rear yard.  So, that really18

explains the need for two of the special exceptions that we19

have requested, one, occupancy, and rear yard.  20

And this is a historic structure in the Shaw21

Historic District and we are not permitted demolish the22

building, we are proposing using an addition to it on the23

north side to replace the addition that had been built at24

some point after the original building construction.  25
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So, really, we are maintaining the existing1

condition as far as lot occupancy and the rear yard concern. 2

The same goes for parking, there's currently no parking at3

the site and that is a special exception that we are4

requesting.  5

Given the site conditions, there is no possibility6

of providing parking.   7

Our project is comprised of -- if we could move8

on to the next page, please?  Next?  9

The addition I referred to, which is the majority10

of the work that we are proposing on the north side is shown11

on the elevation here and it is a four-story volume to12

replace the existing building addition. 13

There's also a smaller volume above the historic14

structure to the south.  Next page, please.  Floor plans of15

the building, self-explanatory, there are six building units 16

and a retail space. 17

That is all the additional information that I18

have.  I'll be glad to answer any questions from Board19

Members. 20

BZA CHAIR HILL:  Thanks, Ms. Ferreira.  Does the21

Board have any questions for the Applicant at this point? 22

I'm going to turn to the Office of Planning. 23

MS. FOTHERGILL:  Good morning, Chairman Hill and24

Members of the Board, I'm Anne Fothergill for the Office of25
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Planning for BCA Case 20548.  1

And the Office of Planning reviewed the request2

for three special exceptions for rear yard, lot occupancy,3

and parking and has recommended approval based on the review4

criteria for rear yard and lot occupancy. 5

They're both subject to specific review criteria6

for the MU-4 zone in Subtitle G, Section 1200.4.  Rear yard7

also has specific criteria in Subtitle G, Section 1201.1 and8

then parking, the criteria are listed in Subtitle C, Section9

703.2. 10

And we found the application met the review11

criteria and I'll rest on the record in support of the12

application.  I'm happy to take any questions. 13

BZA CHAIR HILL:  Did the Office of Planning get14

clarification about the trash and recycling? 15

MS. FOTHERGILL:  No, we had requested that because16

of the lot occupancy and there was no space on private17

property to put trash and recycling.  We did hope the18

Applicant could provide further information about how that19

will be handled for both the retail space and the residential20

space. 21

BZA CHAIR HILL:  Ms. Ferreira, could you answer22

that question, please?23

MS. FERREIRA:  Certainly, we have created a trash24

and recycling storage room within the building.  But the25
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disposal of those materials will be handled by the occupants1

of the building but we have provided a space within the2

building to accommodate it until trash collection. 3

BZA CHAIR HILL:  And that's within the current4

plans that you have there? 5

MS. FERREIRA:  Yes. 6

BZA CHAIR HILL:  Ms. Fothergill, do you have any7

further questions about that? 8

MS. FOTHERGILL:  I do not. 9

BZA CHAIR HILL:  Does the Board have any questions10

for the Office of Planning?  Go ahead, Mr. Smith.11

MEMBER SMITH:  Could you point to the page that12

is on?13

MS. FERREIRA:  Sure, if we could pull up the14

drawings again? 15

So, in the lower level plan, which is at the16

bottom of the sheet, underneath the stairs you can see there17

is a door to each unit and there's a third door to the space18

underneath the stair that is our trash storage room.  19

MEMBER SMITH:  Thank you. 20

BZA CHAIR HILL:  Anyone else for the Applicant or21

the Office of Planning?  Mr. Young, is there anyone here22

wishing to speak?23

MR. YOUNG:  There's not.24

BZA CHAIR HILL:  Ms. Ferreira, how did it go at25
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the ANC?1

MS. FERREIRA:  We have obtained ANC's support. 2

We attended a meeting with the Community Development3

Committee and achieved their support, hence the ANC support4

as well.  5

And the case was thoroughly reviewed by them both6

as part of the DCA relief application and also as part of the7

historic preservation approval process. 8

BZA CHAIR HILL:  So, they seem pleased with the9

project?  10

MS. FERREIRA:  Yes. 11

BZA CHAIR HILL:  And I saw that HPRB has concept12

design approval, is that right? 13

MS. FERREIRA:  Correct. 14

BZA CHAIR HILL:  Anyone else have any questions15

for anybody?  Go ahead, Mr. Blake.16

MEMBER BLAKE:  I have a question with regards to17

installing a short-term bike rack in public space.  Have you18

had some discussion about that? 19

MS. FERREIRA:  I saw that noted on the OP report20

and that is something we will take into account on the DDOT21

report.22

BZA CHAIR HILL:  Anyone else?  I'm sorry, Mr.23

Young, I asked if anybody was here to speak and you said no? 24

MR. YOUNG:  Correct. 25
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BZA CHAIR HILL:  Vice Chair John, you had your1

hand up? 2

VICE CHAIRPERSON JOHN:  ANC report, it is Case3

Number 20548, it's 1631 13th Street at Exhibit 41.  It's in4

support but the number of the address is not the same.  This5

property is at 1400 9th Street.  Ms. Ferreira, can you take6

a look at Exhibit 2F? 7

I'm sorry, Exhibit 41? 8

(Simultaneous Speaking.) 9

MS. FERREIRA:  I have seen the letter from the10

ANC. 11

VICE CHAIRPERSON JOHN:  It's the correct Case12

Number but it's for 1631 --13

MS. FERREIRA:  Yes, I think the address is shown14

incorrectly, although the relief appears to be correct.  And15

the Case Number is correct so I think it's a clerical error. 16

VICE CHAIRPERSON JOHN:  Thank you, Mr. Chairman. 17

BZA CHAIR HILL:  Thanks, Vice Chair John.  I'm18

going to go ahead and close the hearing and the record. 19

Thank you, Ms. Ferreira. 20

MS. FERREIRA:  Thank you. 21

ZC CHAIR HOOD:  Mr. Chairman, I would just ask22

that we may reach out to the ANC and just ask them to correct23

the address, real simple for the record I believe.  Because24

everything else matches, it's just the address. 25
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BZA CHAIR HILL:  Mr. Moy, could you do that,1

please? 2

MR. MOY:  I'll do that. 3

BZA CHAIR HILL:  Okay, great.  4

The Case Number is correct, the relief is correct,5

so I think again, it was kind of a clerical error that we6

might as well clarify for the record. Since I've been talking7

for the past hour, would somebody else like to start talking?8

VICE CHAIRPERSON JOHN:  Go ahead, Mr. Smith.9

BZA CHAIR HILL:  No, go ahead, Vice Chair John,10

I just wanted to somebody else to start deliberation. 11

VICE CHAIRPERSON JOHN:  Did I hear you start, Mr.12

Smith?  I thought this case was fairly straightforward in13

view of the fact that it's the Shaw Historic District.  I14

thought the Applicant has done a good job of working with15

those limitations. 16

And I'm going to give great weight to the report17

of the Office of Planning in terms of how the application18

meets the criteria for relief.  I notice that DDOT is in19

support and we also have a report for ANC 6F that will be20

corrected. 21

And I should also say I will give great weight to22

the recommendations or the issues and concerns of ANC 2F and23

in this case they had none.  So, I would be in support of the24

application. 25
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BZA CHAIR HILL:  Thank you.  Mr. Smith? 1

MEMBER SMITH:  I agree with the analysis of Vice2

Chair John. I do believe the Applicant has met the burden of3

proof for us to be able to grant the special exception for4

lot occupancy and from the rear yard requirements and the5

reporting standards and the zone. 6

From the standpoint of parking, I do believe that7

the site is sufficiently served by multi-modal transportation8

options.  I do believe that parking would really be necessary9

at the site.  10

Also, given the lot occupancy special exception,11

I think the size and scale of the building is larger than12

what we currently see there.  It's fairly modest in13

comparison to the Convention Center, which is not too far14

away from this particular property. 15

So, with that, I give great weight to the OP Staff16

report.  Note that the ANC is in support of this application17

and I'll also be in support. 18

BZA CHAIR HILL:  Thank you.  Mr. Blake?19

MEMBER BLAKE:  In support of the application, it20

does seem to have met the burden of proof to be granted21

relief.  It certainly meets the requirements for parking.  22

The Applicant has identified six of the ten23

potential requirements of C703.2, where only one is required. 24

So, I think based on the evaluation of the25
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specific rights here, the Applicant has demonstrated the1

proposed addition will not tend to adversely affect the2

neighboring property and will be in harmony with design3

regulations. 4

I'd be prepared to support it as well. 5

BZA CHAIR HILL:  Thank you, Chairman Hood.6

ZC CHAIR HOOD:  I would also agree, both Subtitle7

G was required in this case have been met as well as Subtitle8

C, as already been so noted.  I agree with leaving it open,9

not necessarily open but give them the correction of ANC 2F,10

a letter for the address. 11

Other than that, I think it warrants approval of12

this case.  And I think it's an improvement so I'll leave it13

at that.  Thank you, Mr. Chairman. 14

BZA CHAIR HILL:  Thank you, Chairman Hood.  I have15

nothing else to add and I will agree with all of the comments16

from my colleagues.  I'm going to make a motion to approve17

the application for 20548 as captioned and read by the18

Secretary, and ask for a second.  19

Ms. John? 20

VICE CHAIRPERSON JOHN:  Second.21

BZA CHAIR HILL:  Motion made and seconded.  Mr.22

Moy, if you could again take a role and then just leave the23

record open for an adjustment from the ANC on the address to24

their report. 25
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MR. MOY:  Thank you, Mr. Chairman.  When I call1

each of your names, if you would please respond to with a2

yes, no, or abstain to the motion made by Chairman Hill to3

approve the application for the relief request.4

The motion was seconded by Vice Chair John and the5

Zoning Commission Chair, Anthony Hood?6

ZC CHAIR HOOD:  Yes.7

MR. MOY:  Mr. Smith? 8

MEMBER SMITH:  Yes. 9

MR. MOY:  Mr. Blake?10

MEMBER BLAKE: Yes. 11

MR. MOY:  Vice Chair John?12

VICE CHAIRPERSON JOHN:  Yes. 13

MR. MOY:  Chairman Hill?  Staff would record the14

vote as 5 to 0 to 0 and this sits on the motion made by15

Chairman Hill to approve, seconded by Vice Chair John.  16

Also in support of the motion to approve is the17

Commission Chair Anthony Hood, Mr. Smith, Mr. Blake, Vice18

Chair John, Chairman Hill.  The motion carries on a vote of19

5 to 0 to 0.  20

BZA CHAIR HILL:  Thank you.  We're just moving21

along here today so feel free to call the next one when you22

get a moment. 23

MR. MOY:  The next case application before the24

Board is 20566 of AT&T.  This is a self-certified application25
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for special exception under Subtitle C, Section 1313, to1

raise an existing monopole and construct a new monopole in2

the R1B zone. 3

The property is located at 1800 Perry Street NE,4

Square 157, Lot 26, and I think I've said everything I need5

to say.  Thank you, sir. 6

BZA CHAIR HILL:  Thank you.  Ms. Giordano, can you7

hear us?8

MS. GIORDANO:  This is Cynthia Giordano from Saul9

Ewing Law Firm.  I'm going to defer to my colleague, Doug10

Sampson, on this project. 11

BZA CHAIR HILL:  Thanks, I'm looking for Mr.12

Sampson. Mr. Sampson, can you hear me?  I don't see a square13

for you. There we go.14

MR. SAMPSON:  Hi, good morning, everyone.    15

BZA CHAIR HILL:  Could you introduce yourself for16

the record, please?17

 MR. SAMPSON:  My name is Doug Sampson from the law18

firm of Saul Ewing Arnstein and Lehr here on behalf of the19

Applicant, AT&T and the D.C. Department of General Services. 20

BZA CHAIR HILL:  If you want to go ahead and give21

us your presentation as to why you believe your client is22

meeting the standard for us to grant the relief requested? 23

I'm going to put 15 minutes on the clock there so I know24

where we are. 25
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You can begin whenever you like. 1

MR. SAMPSON:  Thank you very much to Members of2

the Board for your time and consideration today.  3

I do have several team member on the call with me4

but unless you have specific questions for them for5

efficiency, I'll proffer that their testimony will relief the6

application materials, and we'd stand on the record. 7

I do have a couple of the visuals if you would8

like to see them, coverage maps, photo simulations, just let9

me know. 10

BZA CHAIR HILL:  Go ahead and ask Mr. Young to11

pull up whatever you would like to take a look at in order12

to explain. 13

MR. SAMPSON:  If I'm able to share my screen, I14

actually have them available. 15

BZA CHAIR HILL:  You can't share your screen.  Is16

there anything in record you can point us to?     17

MR. SAMPSON:  Sure, the photo simulations of the18

facility would be most helpful.  They're Exhibit 9 to our19

justification statement.  I don't know if they were re-20

numbered something else in the system.  I can double-check21

that.  22

BZA CHAIR HILL:  Exhibit 9, your statement of23

intended use?24

MR. SAMPSON:  No, the statement of justification25
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that we submitted, which is --1

VICE CHAIRPERSON JOHN:  Is that Exhibit 8? 2

MR. SAMPSON:  Color photograph, Exhibit 5, that3

would probably be the most helpful for the group. 4

BZA CHAIR HILL:  Got it.  You said Exhibit 5,5

right, Mr. Sampson?6

MR. SAMPSON:  Yes, I believe those were the color7

photographs, the photo renderings of this. 8

BZA CHAIR HILL:  Got it. 9

MR. SAMPSON:  There we go.  This is an application10

for a special exception for a wireless telecommunications11

facility at the Dwight A. Mosley Sports Complex.  And what12

you're seeing on your screen is a photo rendering.  13

To the left there you have a satellite view14

showing generally where this would be located, that in the15

bottom left is an existing view and then the proposed view.16

This is what we call a drop and swap.  17

This is taking an existing 80-foot stadium light18

pole that has field lights on it and replacing it with an 85-19

foot telecommunications pole.  20

The lights will be replaced back on the new pole21

and then AT&T will place telecommunications antennas above22

those lights to bring in emergency and non-emergency wireless23

and broadband services to the area. 24

AT&T has identified a significant gap in coverage25
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affecting the North Michigan Park, Brookland, and Woodridge1

neighborhoods that this facility would fill in that coverage2

gap.  And because we're replacing an already existing light3

pole, and if you want to go to the next view you can get a4

little bit closer view of the pole itself.  5

Because we're replacing the existing light pole,6

there's no adverse impacts on the neighborhood.  The Office7

of Planning agreed with us in their recommendation report,8

that there would be no adverse visual impact. 9

And so the real benefit of doing it this way is10

you're adding telecommunictions facility and services to the11

area without creating any new infrastructure or new monopoles12

in the neighborhood.  13

This is a heavy residential area and so we worked14

with the City and AT&T to find a way to bring services to15

that residential area without impacting the neighborhood. 16

The other thing that this facility brings that I want to17

highlight is something called First Net.  18

If you're not familiar with First Net it was19

created following the 911 Commission with the U.S. Congress. 20

So, following the September 11 attacks where the21

wireless networks were jammed up and nobody could coordinate22

with first responders because of problems to the cellular23

network, Congress created First New to be a dedicated24

broadband network specifically for first responders to25
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prevent that from ever happening again. 1

And the Federal Government entered into an2

exclusive contract with AT&T.  This service is offered3

wherever there's adequate service for AT&T.  So, this will4

be a First Net site, we've actually worked with the District5

of Columbia who opted into the program in 2017.6

They identified this specific area as a place they7

wanted to bring first net and a number of local and federal8

agencies use this and during COVID-19 we've really seen it9

explode where there have been up to 1.5 million connections10

a day using First Net by First Responders across the country. 11

So, we think it's a real benefit to this community.12

The Office of Planning has given us a recommendation, we13

received a unanimous recommendation from ANC 5B after two14

meetings with them.  15

We also have a positive report from DDOT.  So, with16

that we stand on our application and ask that this honorable17

board approve our special exception and I'd be happy to18

answer any questions anyone may have.   19

BZA CHAIR HILL:  Thank you.  Does the Board have20

any questions for Mr. Sampson?  Chairman Hood?21

ZC CHAIR HOOD:  Thank you, Mr. Chairman and Mr.22

Sampson for your presentation.  Mr. Sampson, I have one or 23

two questions.  Were you around when the Zoning Commission24

dealt with the itinerary relations for the District of25
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Columbia? 1

MR. SAMPSON:  I don't know if I'm familiar with2

those, no. 3

ZC CHAIR HOOD:  I won't go down that line.  I was4

just wondering if some of the risk factors have changed.  I5

don't want to bring that up because that was vetted well at6

that time and we have a lot of experts coming to testify. 7

So, I'll just leave that alone.  I will say that8

I'm glad to see that, actually, this action is taking place9

because going between 18th and South Dakota and 18th and10

Monroe, you don't even get a signal. 11

And I'm glad to see that this will probably solve12

that problem so I'm glad to see that you are working on it.13

I don't necessarily have a comment or a question but I'm glad14

to see that's happened. 15

I want you to know that every time I lose my call,16

when I go through them I'll be thinking of you, Mr. Sampson,17

if I can say that once we get started.  That's all I have,18

Mr. Chairman, thank you. 19

BZA CHAIR HILL:  Thank you.  Anyone else for Mr.20

Sampson?21

VICE CHAIRPERSON JOHN:  Mr. Sampson, can you go22

over briefly how your project meets the criteria for C13?23

MR. SAMPSON:  Sure, absolutely.  Really, the24

important thing I think when you're looking at the criteria25
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in C13 is, for one thing, is this design for a location by1

other service providers?  2

This does have RAD Centers, we call them RAD3

Centers, that's height above ground, areas for other4

telecommunication providers to co-locate their antennas.  And5

we did make this pole available for two additional providers6

to co-locate on this pole.  7

So, hopefully, it won't help just AT&T providers8

but also some other wireless providers can co-locate there9

as well.  10

As I stated, this really does minimize the visual11

impacts to the greatest practical extent by not creating a12

new monopole or a new facility if it simply replaces an13

existing light pole that's just five feet taller to14

accommodate the antennas. 15

There's really not a lot of trees in the area as16

far as preserving the existing trees so no tree removal will17

be required for this particular facility.  And as the18

previous Chairman mentioned, there is a significant gap in19

coverage here and those maps are included as part of our20

application materials.  21

It's a very specific hole and if you look at those22

maps there, the green coverage shows full AT&T service23

including in-building coverage and car coverage.  And so24

that's what we consider complete service because if you drive25
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into an area and you lose your call, what if that's an1

emergency situation and you lose or drop that call?  2

So, there is a very significant gap in that area3

and this pole would be actually almost dead center in that4

and will really fill in that gap and fill the gap in the5

coverage.  6

We have provided other locations, other AT&T7

facilities, and other locations within a few-mile radius as8

required by the code. 9

The two closest poles were just not feasible10

option, they were too far outside of this coverage area and11

the Office of Planning mentioned that there's a flag pole12

telecommunication facility and the difficulty with that one13

is there's not enough space for AT&T to locate its antennas. 14

And again, it's not ideal, even if there was, to15

fill in the existing coverage gaps.  So, we believe this is16

the least intrusive means to bring the coverage that's needed17

to the area while just replacing this tower, replacing this18

existing light pole. 19

It is in compliance with the Height Act.  20

We worked with the D.C. Office of Planning before21

putting this application in.  We initially discussed having22

a waiver to try to go higher and decided it would be best for23

the community to not try to get a waiver of the Height Act24

and simply increase this pole by 500 feet.  25
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We meet the required setbacks, we're more than 2001

feet away from the closest residential property, we're beyond2

the 1-to-1 setback ratio, and again, this will bring needed3

emergency and non-emergency services to the area. 4

If there's anything I've missed that you'd like me5

to touch on specifically, we believe this is in compliance6

and the Office of Planning agrees. 7

VICE CHAIRPERSON JOHN:  Thank you, Mr. Sampson.8

MR. SAMPSON:  Thank you. 9

BZA CHAIR HILL:  Anyone else for Mr. Sampson before10

I turn to the Office of Planning? I'll turn to the Office of11

Planning. 12

MS. THOMAS:  Good morning, Mr. Chair and Members of13

the Board, Karen Thomas for the Office of Planning.  14

And the Office of Planning noted that the Applicant15

did satisfy the criteria such Section 1313 and based on the16

special exception requirements, we think that the proposed17

conversion of the light to be used as a monopole for AT&T18

would be in harmony with the intent and purpose of the zoning19

regulations, particularly as it permits co-location of two20

other carriers. 21

And it would not be appreciably different from22

existing light poles in the area.  Again, we work with the23

Applicant to stay within the height, not exceed the Height24

Act for that area.  So, we don't think it would tend to25
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adversely affect the use of neighboring property. 1

It's on a playing field and it's appreciably2

distant from residential properties.  One thing that's not3

in our report and I'd just like to bring it up is that with4

respect to the coverage issues, I know the District is5

concerned with equity. 6

This is an equitable, I would say, provision for7

District residence because the pandemic opened up a lot of8

issues with coverage and we saw that neighborhoods,9

particularly low-income neighborhoods and neighborhoods with10

people of color, did not have sufficient access to wireless 11

capacity. 12

So, this is going to satisfy a much needed service13

for areas where there's low coverage capacity.  I'll rest for14

the rest of my report.  Thank you.  15

BZA CHAIR HILL:  Thank you, Ms. Thomas.  Does the16

Board have any questions for the Office of Planning? 17

Chairman Hood? 18

ZC CHAIR HOOD:  Ms. Thomas, I don't have any19

questions but I want to commend you for making that nexus20

with the racial equity piece in this case.  I really21

appreciate you bringing that to the foresight and also22

putting that on the record. 23

I think it's well said and I think you're24

absolutely correct so thank you for putting that on the25
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record.  1

BZA CHAIR HILL:  Does anyone else have any2

questions for the Office of Planning?  Does the Applicant3

have any questions for the Office of Planning?   4

MR. YOUNG:  No. 5

BZA CHAIR HILL:  Mr. Young, is there anyone here6

wishing to speak?  Does anybody have anything final to add? 7

Mr. Sampson, do you have anything final to add?8

MR. SAMPSON:  I would just echo what Ms. Thomas9

said at the end there.  AT&T during the pandemic found that10

at times its network capacity increased by 40 percent11

nationwide.  12

That's one of the things that we're really13

targeting moving forward is knowing that we're living in a14

different world with virtual meetings like this, virtual15

schooling, virtual worship, all these possibilities.  16

That is something that we are trying to reach out17

to areas that are underserved and don't have adequate18

services.  Because we did see the effects, as she said,19

during the pandemic in certain areas.  20

So, I just echo what she says and couldn't agree21

more. 22

BZA CHAIR HILL:  Thank you, Mr. Sampson.  I'm going23

to go ahead and close the hearing and the record.  Mr. Young,24

if you could please excuse everyone?  Thank you. 25
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With regards to this particular case, after even1

the hearing I've learned a lot more and also I think it's2

more straightforward in terms of I think they are meeting the3

criteria and I do thank Vice Chair John for asking the4

Applicant to go over a little bit more concerning the5

standards. 6

I thought that, first of all, the announcement of7

the Office of Planning, I would agree with that, I would also8

agree with the report from ANC 5B in terms of they had no9

issues or concerns.  10

This is actually a pretty relatively11

straightforward one in terms of we see monopoles a lot and12

they're basically taking a light pole that's already there13

on a field and adding five feet to it, which is still not to14

exceed the Height Act.  15

And then also, since it is, as the Office of16

Planning had pointed out, a co-location, other people can17

jump onto that as well.  And then I learned about First Net,18

which I hadn't actually learned about. 19

So, that was good and then I also would agree with20

the comments that both the Office of Planning made as well21

as Chairman Hood concerning coverage equity in terms of22

different areas in the city that, due to the pandemic as well23

as just normal life, everyone deserves the same cellular24

coverage and everyone else. 25
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I didn't have any issues with this and I'm going to1

be voting in favor.  Mr. Smith?2

MEMBER SMITH:  Chairman Hill, I largely agree with3

your analysis.  4

As far as communications towers go, this one is5

fairly straightforward and I do believe that the Applicant6

has sufficiently found a site within the District and has7

proposed a communications tower that attempts to minimize the8

adverse impacts by locating within a park, one, an existing9

monopole-type structure, such as a light for a football field10

here, and they're adding Addition 51. 11

We'll also say that their communications equipment,12

they are sufficiently screening it with a six-foot fence with13

striping to hide the equipment and also some landscape around14

that.  So, it's the surrounding landscape there, the park. 15

So, with that, again, I agree with your analysis16

and OP's analysis of this particular case and I'll turn it17

over to you. 18

BZA CHAIR HILL:  Thank you.  Vice Chair John?19

VICE CHAIRPERSON JOHN:  I thought this was fairly20

straightforward and I really thank the Applicant for stepping21

us through how the application meets the criteria for relief22

under C1313.  23

And I really have nothing more to add to the24

analysis and I'm in support of the application.25
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BZA CHAIR HILL:  Thank you.  Mr. Blake?         1

MEMBER BLAKE:  I too believe the Applicant has met2

the burden of proof to be granted to request the relief.  I3

agree with the Applicant and the Office of Planning's4

analysis to which I give great weight in the assessment and5

satisfaction of the numerous specific conditions of C1313. 6

Importantly, I would also note that the site will7

fill an existing gap in coverage, which as we've talked8

about, is very important and it also would provide the co-9

location opportunities for other providers. 10

So, I also think the general conditions have also11

been met with this and I would be prepared to support. 12

BZA CHAIR HILL:  Thank you, Chairman Hood?13

ZC CHAIR HOOD:  I think the coverage Subtitle C134214

and if I say anymore I would just be redundant and want to15

hear myself talk.  So, I will concur with all of my16

colleagues. 17

BZA CHAIR HILL:  Thanks.  All right, I'll make a18

motion to approve application 20566 as captioned and read by19

the Secretary, and ask for a second.  Mr. John?20

VICE CHAIRPERSON JOHN:  Second.21

BZA CHAIR HILL:  Motion made and seconded.  Mr.22

Moy, can you take a roll call?  23

MR. MOY:  Thank you, Mr. Chairman.  When I call24

each of your names, if you would please respond with a yes,25
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no, or abstain to the motion made by Chairman Hill to approve1

the application for the relief requested. 2

The motion was seconded by Vice Chair John.  Zoning3

Commission Chair Anthony Hood?4

ZC CHAIR HOOD:  Yes. 5

MR. MOY:  Mr. Smith?  Mr. Blake? 6

MEMBER BLAKE:  Yes. 7

MR. MOY:  Vice Chair John? 8

VICE CHAIRPERSON JOHN:  Yes. 9

MR. MOY:  Chairman Hill?10

BZA CHAIR HILL:  Yes. 11

MR. MOY:  The Staff would record the vote as 5 to12

0 to 0. This is on the motion made by Chairman Hill to13

approve the motion seconded by Vice Chair John, also in14

support of the motion to approve.15

Commission Chair, Anthony Hood, Mr. Smith, Mr.16

Blake, Vice Chair John and Chairman Hill, the motion carries17

in the vote of 5 to 0 to 0. 18

BZA CHAIR HILL:  Thanks, Mr. Moy.  Without jinxing19

myself by saying this, and I don't even know where jinx came20

from, we seem like we're moving along smoothly.  Do we want21

to do one more case and then take a break or do we want to22

take a break now? 23

Ms. John had something to say?24

VICE CHAIRPERSON JOHN:  I don't mind.25
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BZA CHAIR HILL:  Let's take a break.  We'll come1

back in 10, 15 minutes.  Thank you. 2

(Whereupon, the above-entitled matter went off the3

record at 10:41 a.m. and resumed at 10:55 a.m.)4

BZA CHAIR HILL:  All right, we're all back.  Mr.5

Moy, you can call our next case if you're there?  There we6

go. 7

MR. MOY:  The Board is back in its hearing session8

after a quick break and the time is at or about 10:56 a.m. 9

The next case application before the Board is Case Number10

20571 of Verizon Wireless.  11

This is a self-certified application for the12

special exception under Subtitle C Section 1313.2, pursuant13

to Subtitle X, Section 901.2.  14

This would construct a new monopole, I believe it's15

a temporary monopole for 18 months in the RA1 Zone and it is16

located or would be located at address 700 Yuma Street SE,17

Square 6124, Lots 47, 808, and 809.  18

That's all I have, Mr. Chairman. 19

BZA CHAIR HILL:  Ms. Hottel-Cox, can you hear me? 20

MS. HOTTEL-COX:  Yes, I can. 21

BZA CHAIR HILL:  Can you introduce yourself for the22

record, please?23

MS. HOTTEL-COX:  Megan Hottel-Cox with Goulston &24

Storrs on behalf of the Applicant. 25
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BZA CHAIR HILL:  Ms. Hottel-Cox, if you want to go1

ahead and walk us through your client's application as to why2

you believe you've met the standard for us to grant the3

relief requested.  I'm going to put 15 minutes on the clock4

just so I know where we are. 5

If there is any particular exhibit you'd like us to6

refer to, please let us know and you can begin whenever you'd7

like. 8

MS. HOTTEL-COX:  Thank you very much.  Good9

morning.  Again, for the record, my name is Megan Hottel-Cox10

and I along with my colleague, Christine Roddy, are with11

Goulston & Stores representing the Applicant in this case. 12

We are here on behalf of Verizon Wireless and NB&C13

Consulting, Verizon's agent, asking for special exception14

approval for a temporary monopole at 700 Yuma Street SE. 15

Verizon currently has antennas located on Fairview Recreation16

Center, which is being demolished this year to make way for17

new improvement. 18

We are proposing to place this temporary monopole19

on the edge of the campus for 18 months in a location that20

won't be disturbed by the construction activity.  After21

construction, Verizon will pursue permanent antennas in place22

of the temporary monopole. 23

The temporary antenna is needed at this location to24

maintain coverage and service to the Congress sites25
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community.  Without such a temporary antenna, the coverage1

for this area would be severely impacted and emergency2

services would be harmed. 3

The proposed monopole will be 72 feet tall, roughly4

the same height as the existing antennas, which is the5

minimum height needed to maintain coverage in this area.  The6

monopole will be located in the southwest corner of the site,7

buffered from all neighboring properties by public streets. 8

The property is located in the RA-1 zone, which9

necessitates this special exception approval from the Board.10

As demonstrated in our initial and supplemental filings, the11

application meets all of the requirements of Subtitle C,12

Section 1312, and 1313 for special exception approval with13

one exception. 14

The regulations would require a 24-foot setback15

from all property lines.  16

Instead, we are proposing a 13-foot 10-inch setback17

from the south property line to the monopole. However, the18

monopole is buffered by Yuma Street to the south which is 8019

feet wide, providing ample space between the monopole and any20

adjacent properties. 21

In addition to the specific materials required and22

standards set forth in Subtitle C, Chapter 13, the proposal23

also meets the general special exception standards.  24

The application is in harmony with the purpose and25
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intent of the regulations of the proposal meets all of the1

requirements except for the ones that guy mentioned. 2

But that is mitigated by the public street buffer3

between the monopole and the nearest property.  4

The monopole also will not adversely affect5

neighboring properties but will instead provide important6

connectivity for the community while minimizing visual7

impacts through construction site screening and a greater8

than one-to-one setback from all adjacent properties.  9

Before turning to our presentation, I am happy to10

report that we are here today with the support of the Office11

of Planning and a report of no objection from the District12

Department of Transportation.  Additionally, ANC AE submitted13

a report in support in the record for the monopole. 14

We greatly appreciate the ANC's time working with15

us on this project.  With that, we have one witness today.16

Shea Beltran with NB&C Consulting will provide greater detail17

on the need for the temporary monopole and what it will look18

like on the site.19

Paul, could you please bring up the presentation20

that we submitted?  I'll turn it over to Shay. 21

BZA CHAIR HILL:  Mr. Beltran, can you hear me? 22

MR. BELTRAN:  Can everyone hear me?23

BZA CHAIR HILL:  Yes, could you introduce yourself24

for the record? 25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



35

MR. BELTRAN:  My name is Shea Beltran with Network1

Building and Consulting representing Verizon Wireless. 2

BZA CHAIR HILL:  Thank you, sir. 3

MR. BELTRAN:  If you could proceed to the next4

slide?  As Ms. Hottel-Cox explained, Verizon currently has5

12 antennas installed on the roof of the Fairview Hope6

Recreation Center. That building is scheduled to be7

demolished in the coming months. 8

Those antennas currently serve and provide coverage9

to the Washington Highlands and Congress Heights area.  Since10

that building is scheduled to be demolished, Verizon needs11

to implement a temporary monopole immediately so that we do12

not lose service to the community as well as emergency13

services. 14

Due to this being an active construction site as15

those explained earlier, our options as far as locations go16

on the parcel are limited.  If you could go to the next17

slide, please?  18

That red X on the right side over the Fairview Hope19

Rec Center is where the existing antennas are and then the20

left side is where the proposed temporary monopole is.  That21

is the least intrusive spot to the current construction that22

it's undergoing. 23

If you could go to the next slide?  This is an24

outline of our site plan that shows the proposed work.  We25
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found a section of the parcel that is most suitable for1

Verizon as well as the construction company that doesn't2

interfere with any of the existing work. 3

And if you could proceed to the next slide?  This4

shows our propagation maps.  On the left side it illustrates5

the coverage if these antennas were not to be replaced after6

the building was demolished. 7

The red is where Verizon is providing service and8

the non-colored areas are where there is lack of service. 9

And on the right side is Verizon's coverage with this10

proposed temporary monopole. 11

As I mentioned before, the terrain of the12

surrounding area and the neighborhood make it difficult for13

Verizon ARC engineers to find a suitable location that is not14

on site.  We would very much like to remain on the existing15

parcel. 16

We are also continuing to search for a suitable17

permanent location but this temporary solution needs to be18

deployed immediately so that we do not lose service in the19

area.  20

We have been in discussion with D.C. Government as21

well as Homeland Security, who have supported this22

instalment.  There are multiple agencies that have come out23

in support of that have illustrated the need for this service24

here. 25
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This site handles 911 calls in the area, metro PD,1

D.C. Fire and Emergency Services, et cetera, all have2

expressed that this is an important location for Verizon and3

they would be negatively impacted if these antennas were to4

be removed. 5

If you could go to the next slide, please?  I've6

got a series of photo simulations that would illustrate what7

this proposed temporary monopole would look like.  The red8

dots are the location that the photo was taken from and the9

star is where the site is. 10

If you can go to the next slide, please?  This11

shows the existing site without the tower.  This is taken12

from the corner of Congress Heights and Yuma, and if you go13

to the next slide, that is the proposed temporary monopole14

from that same location. 15

Next slide, please.  That is existing and I cannot16

read that small.  This is from the northwest, from the access17

in the church parking lot.  If you go to the next slide? 18

That is what the proposed antenna will look like from there. 19

Next slide, please.  That is from 4th Street SE,20

the site would not be visible from this location from the21

southwest.  Next slide, please.  This is our view from the22

southwest from the Highland Dwellings public housing.23

Next slide, please.  That is the proposed view of24

what this monopole would look like from that location.  Next25
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slide, please, as existing from the northwest Xenia Street1

and 8th Street southeast. 2

Next slide, please.  That is the proposed, as you3

can see it would be hardly visible on the horizon over there.4

Next slide, please.  And that is the proposed from 8th Street5

and Yuma Street SE.  You can see it in the distance on the6

street there, over the street rather. 7

Next slide, please.  That is the existing from the8

southeast on Yuma Street.  Next slide, please.  That is the9

proposed from Yuma.  Next slide, please.  This is existing10

from Condon Terrace SE.  And the next slide is the proposed. 11

Next slide is the existing from Condon Terrace from12

the northeast and the next slide is the proposed.  And that's13

all I have.  We are free to take any questions or I can turn14

it back over to Ms. Hottel-Cox. 15

MS. HOTTEL-COX:  Thank you so much.  That concludes16

our presentation but we're happy to answer any questions the17

Board might have. 18

BZA CHAIR HILL:  Okay, great, thank you, Ms.19

Hottel-Cox.  Does the Board have any questions for the20

Applicant?  Mr. Blake? 21

MEMBER BLAKE:  The first one is you mentioned that22

it's a temporary solution for 18 months.  Do you have23

confidence that 18 months is long enough for the construction24

project and for you to find a travel site? 25
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It would seem that you would look to put the new1

antenna site within the new complex of the recreation2

centers.  Is that the case that you indicated?  It's almost3

like it's not sure that it would.  Is that just because it4

hasn't been negotiated? 5

MR. BELTRAN:  There are a couple of options that we6

are looking at, one of which would be a security pole, an7

existing security pole, that would be built on the complex8

which will house security cameras.  9

We have explored other options including some10

existing apartment buildings around the area that just do not11

meet the Verizon Wireless coverage needs. 12

We would very much like to remain on the parcel to13

provide the least change in coverage, basically just keep it14

the same amount of coverage that Verizon has now.  15

Also, we are exploring the option of installing on16

the roof of the new rec center but I know there are some17

difficulties with all of that as the roof is proposed to be18

a green roof. 19

MEMBER BLAKE:  And on the timing? 20

MR. BELTRAN:  Yes, we are confident that we could21

have something deployed within 18 months. 22

BZA CHAIR HILL:  Anyone else?  Turning to the23

Office of Planning? 24

MS. THOMAS:  Yes, good morning, Mr. Chair, again,25
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Karen Thomas with the Office of Planning, and we are in1

support of this application for temporary installation at2

this time.  3

We are satisfied that the Applicant presented and4

made a good case to us for this.5

We had worked with them on it and they really6

didn't have any other solution at the time.  We also again7

think that they satisfy the special exception criteria and8

where they did not meet the required setback, we would accept9

the waiver. 10

It's a construction site, there would be no place11

to locate such a temporary installation on a full12

construction site and so it's mitigated by the width of the13

street as well from the closest resident.  14

Also, it would advance the neighborhoods15

maintenance of its connectivity to Wifi and again, I would16

just note that from a position of equity, a lot of kids in17

these neighborhoods, while I don't have exact documentation,18

they use hot spots to access the Internet. 19

And they don't have Wifi capacity so they actually20

use their phones to connect to their computers using hot21

spots to do that.  If you look at the propagation maps, you22

would see a significant drop in connectivity for these23

neighborhoods, which are typically low-income neighborhoods. 24

So, we would stand in support of this temporary25
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installation and hope that they do get proper installation1

in the future.  Thank you. 2

BZA CHAIR HILL:  Thank you, Ms. Thomas.  Does3

anybody have any questions for the Office of Planning? 4

Chairman Hood?5

ZC CHAIR HOOD:  Ms. Thomas, I thank you again for6

making that connection with the racial equity lens in this7

case because I think it's applicable and it really applies8

here as well. Thank you, Mr. Chair.9

BZA CHAIR HILL:  Thank you.  Does anyone else have10

any questions for the Office of Planning?  Ms. Hottel-Cox,11

do you have any questions for the Office of Planning? 12

ZC CHAIR HOOD:  No, thank you. 13

BZA CHAIR HILL:  Mr. Young, is there anyone here14

wishing to speak?  Okay, let's see, Ms. Hottel-Cox, is there15

anything you'd like to add at the end? 16

MS. HOTTEL-COX:  Thank you so much for your time17

today. 18

BZA CHAIR HILL:  Okay, I'm going to go ahead and19

close the hearing and the record.  Mr. Young, if you could20

please excuse everyone?  Would anyone like to start21

deliberating?22

MS. HOTTEL-COX:  I'll get the discussion started. 23

I thought the Applicant has shown the necessity for the24

temporary monopole so that's not an issue.  25
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And in terms of how the application meets the1

criteria of 1313.2, I believe that both the Applicants'2

presentation and the Office of Planning's report and3

presentation show how the application meets the criteria. 4

And in particular, how the Applicant qualifies for5

relief from the location of the temporary monopole, which6

does not meet the 20-foot criteria or the distance criteria,7

which is one-third of the total constructed height. 8

As the Office of Planning noted, this shortened9

distance is mitigated by Yuma Street so it would not create10

such an adverse impact on the residential properties.  So,11

I would start the discussion there and I would be in support12

of the application. 13

BZA CHAIR HILL:  Thank you.  Ms. Smith?14

MEMBER SMITH:  I agree with Vice Chair John's15

analysis of this particular piece.  I think the Applicant has16

sufficiently demonstrated it for the request for the relief17

for this temporary move as Vice Chair John stated. 18

As the Applicant stated and the Office of Planning19

stated within their Staff report, while this temporary20

structure doesn't meet the setback requirements, that is21

mitigated by the intent to illustrate the site and also22

getting the location. 23

Topography is also a benefit here because the south24

side of Yuma Street is higher.  So, this particular structure25
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wouldn't be as difficult as it otherwise would be  as a part1

of the site.  Other than that, I stand on OP's report. 2

I do believe that we've met the burden of proof and3

I will support the application with the condition that 184

months is 18 months temporary installation for a period of5

18 months from the date.  6

So, I would support. 7

BZA CHAIR HILL:  Thanks, and I was going to mention8

that when I get there to the end, where I'm also in support9

of the condition that the Office of Planning had recommended10

that the 18 months wouldn't start until the date that the11

order was issued so they have the 18 months to do what12

they're supposed to do, or are trying to do. 13

Mr. Blake?14

MEMBER BLAKE:  The Applicant has demonstrated that15

the location is the only viable location for the temporary16

installation that will allow to maintain coverage and it17

doesn't adversely impact the neighboring properties and won't18

be in the way of the act of construction site.19

Reviewing the facts of the record, the Applicant20

has demonstrated compliance with C1313A through G and has met21

the burden of proof to be granted, special exception relief. 22

I give great weight to the Office of Planning's23

analysis and recommendation, which again, would approve the24

temporary solution for a period of 18 months with an25
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effective date of the order.1

I note that DDOT has no objections and the ANCE2

voted in support of having a support with no issues of3

concern stated.  And there are also no issues in opposition4

from neighbors and I'm prepared to support the request for5

relief. 6

BZA CHAIR HILL:  Chairman Hood?7

ZC CHAIR HOOD:  Other than the add-on again piece8

for racial equity, and it's mentioned by the Office of9

Planning.  So, thank you, Mr. Chairman. 10

BZA CHAIR HILL:  Thank you, Chairman Hood.  I also11

would agree with your comments again about equity in terms12

of the neighborhood and availability to access Wifi broadband13

and even the hotspots that the Office of Planning mentioned. 14

I'm comfortable on the fact that there's a public15

street buffer from that side that is not the setback16

requirement.  And I'm also comfortable with the 18 months for17

the time starting after the order is issued. 18

After that, I agree with everything my colleagues19

have said.  So, I'm going to make a motion to approve20

Application 20571 as captioned and read by the Secretary,21

including the condition that the 18-month period began after22

the order is issued and ask for a second.23

Ms. John?24

VICE CHAIRPERSON JOHN:  Second. 25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



45

BZA CHAIR HILL:  The motion is made and seconded. 1

Mr. Moy will take a roll call. 2

MR. MOY:  If you would please respond with a yes,3

no, or abstain to the motion made by Chairman Hill to approve4

the application for the relief requested along with the one5

condition as the Chairman has cited in his motion. 6

The motion was seconded by Vice Chair John.  Zoning7

Commission Chair, Anthony Hood?8

ZC CHAIR HOOD:  Yes. 9

MR. MOY:  Mr. Smith?  Mr. Blake?10

MEMBER BLAKE:  Yes. 11

MR. MOY:  Vice Chair John?  Chairman Hill?12

BZA CHAIR HILL:  Yes. 13

MR. MOY:  Staff would record the vote as 5 to 0 to14

0 and this is on the motion made by Chairman Hill to approve,15

seconded by Vice Chair John, and of course, also in support16

of the motion to approve is Zoning Commission Chair Anthony17

Hood, Mr. Smith, Mr. Blake, Vice Chair John, Chairman Hill. 18

Staff would record the vote as 5 to 0 to 0.  The19

motion carries. 20

BZA CHAIR HILL:  Thank you, Mr. Moy.  You can feel21

free when you get a chance to call our next one?22

MR. MOY:  The next case application is 20574,23

Bonnie Gao and Michael Consilvio, and this is as amended, a24

self-certified application for special exception from the lot25
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occupancy requirements of Subtitle E, Section 304.1, pursuant1

to Subtitle E, Section 5201 and Subtitle X, Section 901.2. 2

This would construct a new detached one-story3

assessment garage in the Part F1 zone.  The property is4

located at 237 8th Street Southeast, where 900 Lot 810. 5

That's all from me, Mr. Chairman. 6

BZA CHAIR HILL:  Thank you, Mr. Moy.  Mr. Romero,7

can you hear me?  Can you introduce yourself for the record,8

please?9

MR. ROMERO:  Thank you very much, my name is10

Michael Romero with Romero Architect on behalf of Mr. Michael11

Consilvio and Bonnie Gao, the owners of 2378 Street SE. 12

BZA CHAIR HILL:  If you could just walk us through13

your client's application as to why you believe they're14

meeting the criteria for us to grant the requested relief. 15

I'm going to put 15 minutes on the clock there so I know16

where we are.  If there's something you'd like us to pull up17

please let us know. 18

You can begin whenever you like. 19

MR. ROMERO:  Thank you very much.  Mr. Young, can20

you please pull up Exhibit 41, Applicant's PowerPoint21

presentation?   22

Thank you.  We are here today to ask for special23

exception to allow a detached accessory garage in the RF124

District.  The lot occupancy allows for a maximum of 6025
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percent lot occupancy, existing 55.9 and we are asking to go1

to 69.9.  2

The property is located on the west side of 8th3

Street, as you can see here.  Next slide, please.  As you can4

see in this more close slide, most of properties on the west5

side of 8th Street have a garage and we are asking for a6

special exception to do the same. 7

Next slide, please.  As you can see from the8

following photos, the existing property does not have a9

garage and it's actually a dark spot in this alley.  On the10

western side of the alley are commercial properties and then11

one residential property with a garage. 12

Next slide, please.  We are asking for the ability13

to construct a garage similar to the one our neighbors have14

done.  15

When we initially submitted for this relief, we hit16

with a full garage, with the full-width garage, full-depth17

garage, above the 70 percent and into communications with the18

Capitol Hill Restoration Society, and then subsequently the19

ANC Planning and Zoning Committee. 20

We were recommended and we took their advice to21

reduce the footprint of the garage to be able to be here22

today to be able to ask for a special exception.  And in the23

case record you'll find a letter of our position from the24

CHRS with the previous idea opposed.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



48

But in the letter it says that they would be open1

to a special exception application.  So, we've amended it2

accordingly so we have a full-depth one-car space and room3

for storage.  From the alley, it would appear as a full-width4

garage similar to the neighbors. 5

In terms of communication, the owners have6

solicited and received letters of support from both neighbors7

on either side and one from two houses down and I'd like to8

respectfully ask for consideration to submit those to the9

records today in support on both sides and one two doors10

down. 11

BZA CHAIR HILL:  Are they not in the record now? 12

MR. ROMERO:  Correct, and that is my mistake.  I13

was under the impression that I could do it later than I14

could and I respectfully ask that they be put into the15

record.    16

BZA CHAIR HILL:  The letters of support are on17

either adjacent side.  You have two or three letters?18

MR. ROMERO:  Three letters, both sides 235 and 239,19

and then a third one of 233 which is 2 doors down from the20

subject property. 21

BZA CHAIR HILL:  So, unless the Board has any22

issues I'd like to let those into let those into the record. 23

If someone does have an issue, please speak up.  Mr. Romero,24

we're going to add those into the record.  Please continue. 25
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MR. ROMERO:  That is all I have for today.  I'm1

happy to answer any questions you might have.  Thank you very2

much. 3

BZA CHAIR HILL:  Does the Board have any questions4

for Applicant?  5

MEMBER SMITH:  I have one.6

BZA CHAIR HILL:  Mr. Smith?7

MEMBER SMITH:  We have a letter in the record from8

CHRS for opposition, that was because you originally9

requested bearance.  However, you have revised that over the10

course of the application for special exception. 11

Did you take this back to CHRS for their comment12

and review? 13

MR. ROMERO:  I did not, I'm sorry.  What happened14

was basically, I was under the impression that they would be15

updated with the revised amended plan, specifically vis-a-vis16

the ANC process.  And I did not go back to them specifically,17

formally, to say that we've changed it.  18

But in their letter in the file it says basically19

that they would reconsider the opposition based on if it was20

a special exception. 21

MEMBER SMITH:  Is there a difference in size22

between the original application and the size of the23

structure? 24

MR. ROMERO:  No, it's exactly the same in terms of25
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height and width along the alley.  The only difference is1

this cutout on the back half so that part is reused so that2

we can hit 69.9. 3

BZA CHAIR HILL:  Mr. Romero, depending on how this4

goes, I would reach back out to CHRS and let them know what5

the new design is. 6

MR. ROMERO:  Understood, thank you. 7

BZA CHAIR HILL:  Does anyone have any other8

questions for Mr. Romero?  Chairman Hood? 9

ZC CHAIR HOOD:  Keeping in line with the10

questioning, I'm just curious, is there anyone on the ANC11

that also moves with CHRS?  I'm just curious. 12

BZA CHAIR HILL:  Is there anyone on the ANC who is13

also a member of CHRS?  I do not know the answer to that. 14

ZC CHAIR HOOD:  Thank you, Mr. Chairman. 15

BZA CHAIR HILL:  I'm turning to the Office of16

Planning. 17

MR. KIRSCHENBAUM:  Good morning, Chair Hill and18

Members of the Board of Zoning Adjustment.  I'm Jonathan19

Kirschenbaum with the Office of Planning and we recommend20

approval of this special exception full occupancy. 21

We rest on the record, please let me know if you22

have any further questions.  Thank you. 23

BZA CHAIR HILL:  Thank you.  Does anybody have any24

questions for the Office of Planning?  Does the Applicant25
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have any questions for the Office of Planning?  Mr. Young,1

does anybody wish to speak?  2

Okay, Mr. Romero, do you have anything to add at3

the end?4

MR. ROMERO:  No, sir. 5

BZA CHAIR HILL:  Does anybody have any questions? 6

Otherwise, I'm going to close the hearing and the record7

except for what I mentioned.  That was it, the hearing and8

the record.  9

Close the hearing and the record, you guys, there10

wasn't something I was keeping open for.  For some reason I11

thought there was but I guess that was the previous one. 12

We're good.13

I'm going to close the hearing and the record.  Mr.14

Young, if you could please excuse everyone?  Okay, I thought15

this was relatively straightforward after they pulled it from16

a various to a special exception. 17

I would have thought harder about it during the18

variance discussion in terms of the original design.  But I19

would agree that they have met the criteria for the special20

exception and I would agree with the Office of Planning's21

recommendation and that of the ANC, and also DDOT.22

So, I'm going to be voting in support.  Mr. Smith?23

MEMBER SMITH:  I agree with Chairman Hill.  This24

was an applicable case with bearings, I would be hard-pressed25
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given the size of the original application -- it would be1

hard for me to see if they meet the burden of proof with that2

structure or size. 3

I do believe that the application as submitted,4

seeing that they reduced the size of this garage special5

exception criteria, they have sufficiently met the criteria6

in 201.4 and the general sense is that they set the standard. 7

I would also say generally that we believe the8

design, size and scale of this garage is largely in keeping9

with the adjacent garages along the alley.  I do believe that10

just reading CHRS's letter, they were concerned about scale11

and size. 12

And being this is a special exception and given13

some of the language they put into their own letter, I think14

they made it fairly comfortable with the size and scale of15

this particular iteration of the garage. 16

So, with that, I do give great weight to OP's17

analysis, noting that the ANC is also in support of the18

special exception and the adjacent property.  It would be the19

most heavily affected all in support of this application.  20

So, I will also support the special exception. 21

   BZA CHAIR HILL:  Vice Chair John?22

VICE CHAIRPERSON JOHN:  I have nothing to add, I'm23

in support of the application, it's fairly straightforward24

with the reduction of the relief to a special exception25
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request. 1

BZA CHAIR HILL:  Thank you.  Mr. Blake?2

MEMBER BLAKE:  I too would agree that the Applicant3

has sufficiently addressed how the structure will meet the4

criteria for lot occupancy and meets the burden of proof for5

granting relief.  6

The issue with the CHRS did to me support the issue7

that they did recommend they look for special exception by8

reducing the size of the project, with the issue being that9

the burden of proof for a variance relief may not be met.  10

In this case, the special exception standard I11

think is met and I'd be prepared to support. 12

BZA CHAIR HILL:  Thank you.  Chairman Hood?  13

ZC CHAIR HOOD:  I will be supporting this14

application.15

BZA CHAIR HILL:  Thank you.  With that, I'm going16

to make a motion to approve Application 20574 as captioned17

and read by the Secretary, and ask for a second.  Mr. John? 18

VICE CHAIRPERSON JOHN:  Second.19

BZA CHAIR HILL:  Motion made and seconded.  Mr.20

Moy, if you could take a roll call? 21

MR. MOY:   When I call each of your names, if you22

would please respond with a yes, no, or abstain to the motion23

made by Chairman Hill to approve the application for the24

relief requested. 25
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The motion was to approve was seconded by Vice1

Chair John.  Zoning Commission Chair Anthony Hood?2

ZC CHAIR HOOD:  Yes. 3

MR. MOY:  Mr. Smith?  Mr. Blake? 4

MEMBER BLAKE:  Yes. 5

MR. MOY:  Vice Chair John? 6

MR. MOY:  Chairman Hill?7

BZA CHAIR HILL:  Yes. 8

MR. MOY:  The Staff would record the vote as 5 to9

0 to 0. This is on the motion made by Chairman Hill to10

approve the motion seconded by Vice Chair John.  11

Also in support of the motion to approve, Zoning12

Commission Chair, Anthony Hood, Mr. Smith, Mr. Blake, Vice13

Chair John and Chairman Hill, the motion carries in the vote14

of 5 to 0 to 0. 15

BZA CHAIR HILL:  Thank you.  When you get a chance,16

Mr. Moy, you can call our next case. 17

MR. MOY:  The next case before the Board is18

Application 20576 of 1606 Strategies, 1631 13th Street LLC. 19

This is a final amendment to a self-certified20

application for special exceptions from the matter of right21

uses, Subtitle U Section 301, pursuant to Subtitle U, Section22

320.2 and Subtitle X, 901.2, court requirements, Subtitle E,23

Section 203.1, percent of Subtitle E Section 5201 and24

Subtitle X Section 901.2, rare addition requirements,25
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Subtitle E, Section 205.4 pursuant to Subtitle E, Section1

205.5 and Subtitle X, Section 901.2 and the lot occupancy2

requirements, Subtitle E Section 301.1, pursuant to Subtitle3

E Section 5201 and Subtitle X Section 901.2. 4

Mr. Chairman, this would construct a third-story5

with I believe a roof deck and rare addition to an existing6

attached two-story with cellar four-unit apartment house in7

the RF1 zone.  The property is located at 1631 13th Street8

NW, Square 277, Lot 6. 9

A preliminary matter here is the Applicant filed a10

motion to waive his deadline, his filing deadline, in order11

for the Board to allow into the record revised plans and12

amended self-certification. 13

BZA CHAIR HILL:  Mr. Solomon, can you introduce14

yourself for the record? 15

MR. SULLIVAN:  Members of the Board, Marty Sullivan16

with Sullivan and Barros. 17

BZA CHAIR HILL:  Mr. Sullivan, the plans and the18

self-cert riser, is that what you presented to the ANC?19

MR. SULLIVAN:  Yes, the change we requested late20

was really minor, it was just adding a dimension on, it was21

not material.  But we wanted to make sure the plans were22

exact. 23

BZA CHAIR HILL:  When you do go over your24

presentation you can just point out where that change is? 25
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MR. SULLIVAN:  Sure.1

BZA CHAIR HILL:  And then let's see, Mr. Sullivan,2

I don't know if you knew this and it doesn't matter but your3

name is in all caps and everybody else's name as the first4

M and it doesn't both me or anything, I'm just letting you5

know. 6

For all Zoom calls your name is in all caps. 7

MR. SULLIVAN:  This is the first time I actually8

didn't put my name in at all. 9

BZA CHAIR HILL:  I guess it just automatically10

populates, interesting. 11

MR. SULLIVAN:  Maybe it's when I sign up to12

testify, possibly, I will check.  It doesn't matter. 13

ZC CHAIR HOOD:  Mr. Chairman, can I just add since14

we're going along these lines, if it's in all caps it15

signifies that you're yelling, so Mr. Sullivan, hopefully you16

won't yell at us.  17

MR. MORDFIN:  That's not my style, I hope.  18

BZA CHAIR HILL:  Mr. Sullivan has kind of calmed19

down over the years I think, Chairman Hood, at least while20

I've been with him.  21

Mr. Sullivan, at the very beginning there was a22

little bit more yelling.23

MR. MORDFIN:  I don't remember that but okay, if24

you say so. 25
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BZA CHAIR HILL:  If you can go ahead and walk us1

through your Applicant's application and again, why you2

believe your client is meeting the criteria to grant the3

relief requested. I've got 15 minutes on the clock there and4

you can begin whenever you'd like.5

MR. SULLIVAN:  Thank you, Mr. Chair, I'll do a6

quick introduction.  If we could go to the next slide and7

then turn it over to Mr. Cross to explain the project?  This8

is the RF1 zone.  It is an apartment house that was not a9

purpose- built apartment house.10

It was previously converted to four units, there is11

a CFO for four units and it's an existing four-unit building.12

And so structural expansion of that type of building is not13

permitted without special exception relief. 14

That's the main reason we're here and in addition15

to that, there's a couple other areas of relief for this,16

what is a third-story addition.  We do have the support of17

ANC 2F and the Office of Planning and DDOT. 18

Next slide, please.  Areas of relief, which Michael19

will go over as he presents as well, close court width area.20

There is an existing closed court and there's a stairway21

being put in there and moved there and that requires some22

relief for the court. 23

The ten-foot wall, third story, the existing24

footprint has already passed the ten foot and the third story25
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is just going on top of that existing footprint.  Lot1

occupancy relief and the aforementioned structural expansion2

of a previously converted building. 3

Next slide, please.  I'll turn it over Mr. Cross.4

BZA CHAIR HILL:  Mr. Cross, can you hear me? 5

MR. CROSS:  I wasn't quite sure if Mr. Sullivan was6

finished. 7

BZA CHAIR HILL:  Can you introduce yourself for the8

record, Mr. Cross?9

MR. CROSS:  I can, Michael Cross, project10

architect.11

BZA CHAIR HILL:  Great, thank you. 12

MR. CROSS:  The property is being proposed here at13

1631 16th Street NW, which is --14

BZA CHAIR HILL:  Mr. Cross, let me interrupt you a15

second.  I'm sorry, I just want to make sure I did do this. 16

So, I know that I asked Mr. Sullivan about what he was trying17

to get into the record.  I don't know if I said let's go18

ahead and allow it into the record. 19

So, I am going to now say let's please go ahead and20

allow the items that Mr. Sullivan was trying to update for21

his client into the record, unless any of my Board Members22

have any issues.  If so, please speak up. 23

Okay.  All right, Mr. Cross, you can go ahead and24

continue, I'm sorry. 25
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MR. CROSS:  To your previous request of noting1

those during the presentation, I actually do not know exactly2

which items have been updated so Mr. Sullivan will have to3

point those out as we go. 4

This project is being proposed at 1631 13th Street5

Northwest, which is on the east side of the block between Q6

and R, potentially more precisely between Corcoran and R. 7

Those don't go all the way through. 8

We're proposing to expand the existing four-unit9

apartment house by adding a third story above the existing10

structure and reconfiguring the existing four-dwelling units.11

Next slide, please. 12

Again, some views of the area.  Next slide, please.13

As seen from the rear.  Next slide, please.  This is taken14

from 13th Street showing the elevations of the properties15

along the row.  16

Ours is the shortest building among this group, the17

white flat-front building that sits between the red brick18

building with the octagonal bay and another slightly taller19

flat, more cream-colored building is connected to the church. 20

Next slide, please.  Here you see it in context21

looking down or up the block. 22

BZA CHAIR HILL:  What did the church have to say? 23

I forget for the record.24

MR. CROSS:  I think our client can speak more to it25
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but I was on a call with representatives from the church on1

November 4th, at which time they didn't express any concerns.2

I don't know if we have anything in writing from them,3

however. 4

Next slide, please.  There is an alley just two5

doors up of the property here as shown in this image.  Next6

slide, please.  This is the view from the rear, our building7

being the square masonry facade with four inset windows. 8

You can see that our building does project past9

both properties to north and south, left and right on this10

page.  We are seeking relief from the rear yard, ten-foot11

projection rule, and the property that it is currently non-12

conforming with is the one to the right in this photograph. 13

Next slide, please.  These are some images inside14

that court.  It is an existing court, which is non-15

conforming.  It does have an existing staircase, as you can16

see in the photos here, which makes it further non-17

conforming. 18

Next slide, please.  So, to put all that into19

context, it sounds like a lot of relief as read out by Mr.20

Moy.  21

I think the easiest way to understand this is the22

existing building, as you've seen, is already non-conforming23

and we are seeking relief to essentially maintain and expand24

that specifically regarding the court, the non-conforming25
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court.1

The projection passed adjacent structures, which we2

would maintain in its non-conforming condition.  Its lot3

occupancy, we would continue to slightly expand that non-4

conformity and we're obviously extruding this volume up,5

which extends all those conditions. 6

It should be noted that this building is in a7

Historic District.  We have worked with OP extensively,8

including the ANC, on those matters as well.  We have9

received approval at this point from HPRB for the project10

proposed here. 11

Next slide, please.  So, this is the existing site12

plan.  As noted, there's a non-conforming court there in the13

middle of the property on the right-hand side with an14

existing egress stair in the middle, as you saw in the15

photos. 16

You can also see how it projects past both17

buildings, both on the left and right, but specifically, it18

projects more than 10 feet past the existing building on the19

right of this page, which I believe is north. 20

In the building itself, its current footprint,21

which we're not proposing to expand, is already beyond the22

matter of right allowable with an existing percentage of lot23

occupancy of roughly 64 percent.  24

Next slide, please.  This slide shows our proposed25
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site plan.  Again, no change in building footprint.  We have1

reconfigured the stairs that are being proposed located in2

the court.  But the court remains non-conforming itself and3

with the stairs. 4

We've added a new egress stair on the rear to5

handle the occupancy of the proposed roof deck.  That6

contributes to an increased lot occupancy proposed to be 707

percent.  Next slide, please. 8

This building section shows an additional story,9

it's a simple extrusion of the existing footprint without any10

expansion.  The proposed building is below which -- the11

building height is below which is allowable as a matter of12

right. 13

We have eliminated any penthouses that might be14

proposed to serve the occupied roof to keep the overall15

height down.  16

And the roof decks themselves have been designed in17

accordance with both the regulations of zoning as well as the18

guidelines from HPRB to protect the site lines of the19

building as seen from the public right away.   20

Next slide, please.  So, in summary of what we're21

doing here, we're adding an additional third story with a new22

mansard roof and a shed dormer.  We're replacing some windows23

on the front facade with larger compatible windows.24

We're replacing the existing front stoop, we're25
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adding a new area way to access the cellar underneath that1

stoop.  And we're adding some new exterior spiral stairs on2

the rear facade.  3

All of this is matter of right with respect to the4

zoning regulations, and furthermore, it has already been5

reviewed and approved by HPRB in their meeting on 11/18.6

With that, I'll turn it back over to Mr. Sullivan7

and remain available for questions should you need. 8

MR. MORDFIN:  Thank you, Michael.  If we could go9

to the next slide, please, and I'll go through the special10

exception criteria.  But first I want to mention the changes. 11

There were two small changes for which we asked for the12

waiver. 13

One, the height dimension was on the self-cert14

plans.  It was listed as 33.9 and it's actually 34 feet.  So,15

it went up a tenth of an inch and the parapet walls on the16

iteration that we filed 21 days prior were too high. 17

They were six inches too high, higher than they're18

permitted to be.  So, they were lowered and that's why we19

refiled the plans on the day after the 21-day deadline. 20

Those were the two changes. 21

General requirements for all these areas of relief,22

granting relief will be in harmony with the general purpose23

and intent of the regulations for several reasons. 24

Residential conversions of apartment houses constructed25
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before 2015 are considered conforming uses under 301.4. 1

And the zoning regulations specifically permit the2

expansion of a previously converted building by way of this3

relief and other applicable purposes in the RF zone are the4

preservation of housing stock and reinforce the importance5

of neighborhood character. 6

Granting relief will not tend to affect adversely 7

the use of neighboring property as demonstrated with the8

specific special exception criteria for the applicable9

relief.  Next slide, please. 10

So, for the 320 relief, this is the relief of11

special exception for a structural expansion of a previously12

converted apartment building.  The building to be expanded13

is in existence.  It is obviously. 14

The 320.2B relates to the fourth dwelling unit and15

every additional unit being subject to inclusionary zoning.16

This already has four units so no units are being added, so17

that doesn't apply.  And the 900-foot rule also doesn't apply18

because we're not adding units. 19

These are all existing units.  Next slide, please. 20

So, the specific criteria that relate to all the21

areas of relief are the light near to neighboring properties22

will not be unduly affected.  23

The surrounding area includes a variety of land24

uses and heights and many of the surrounding buildings in the25
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area are taller and larger than the subject property.  The1

extension beyond the 10-foot rule is just 4.5 feet and it's2

just for 1 story on top of the existing footprint.3

We're not expanding the footprint.  Privacy of use,4

and enjoyment, the property does not have any windows5

directly facing either of the neighboring buildings.  And6

there's no windows in any of the areas needing relief. 7

The stairs and the light also do not have views of8

the adjacent property to the north at 1633.  9

The stairs the rear of the subject property also10

will not have unduly intrusive views of either adjacent11

property and are intended to allow rooftop deck access and12

provide additional means of emergency egress not for13

prolonged occupation such as a balcony.   14

Next slide, please.  Finally, the proposed addition15

of accessory structure together with the original building16

as viewed from the street alley and other public way shall17

not substantially visually intrude upon character, scale, and18

pattern. 19

And I think the best evidence here, although I20

understand this is a separate decision, is HPRB has proved21

this as being compatible with the Historic District.  This22

area is characterized by road dwellings, flats, and multi-23

family residential uses. 24

When viewed from 13th Street, the addition will be25
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within the range of heights on the block and similarly, when1

viewed from the public alley, the addition will be within the2

range of building heights for the area.3

And there's still a quite large rear yard of 274

feet and 9 inches in the rear, which also helps the character5

scale and pattern as viewed from the alley.  And that's it6

for our presentation, if the Board has any questions? 7

BZA CHAIR HILL:  Mr. Young, can you go back?  Don't8

pull it yet, if you wouldn't mind.  Can you go back a couple9

of slides for me?  Right there.  10

So, Mr. Cross, I'm just going to ask you, it is11

helpful to the Board, or at least it's been helpful to me,12

to understand what is matter of right versus whatever it is.13

If it were matter of right you guys wouldn't be here.  14

So, when you said matter of right, what did that15

mean to you? 16

MR. CROSS:  I think particularly in relationship to17

this slide, on this slide I was speaking about some of the18

more aesthetic changes being made and proposed specifically19

in this slide, the addition of the third story with the new20

mansard and dormer are replacing existing windows with larger21

compatible windows. 22

The existing front stoop, front area way, access to23

the area underneath that new stoop, and I guess that's it.24

So, I guess to be more specific, those elements are all25
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matter of right but I did want to mention them because they1

do go to character of the neighborhood.  2

To your point, more specifically, the addition of3

the third story and the spiral stairs on the rear are4

elements that we are seeking relief for indirectly as listed5

in the previous slides. 6

BZA CHAIR HILL:  Got it, that's helpful.  Just7

again, and even when you guys presented the ANCs, when you8

use the term matter of right.  9

And then you can maybe specify what is matter of10

right so they understand it perhaps better, because again,11

matter of right means you're not going to be here, which is12

great, because I don't want you to be here either.  No13

offense. 14

Do you all want to pull the deck, or does anybody15

have any questions while the deck is up?  And if so, raise16

your hand?  Okay, Ms. John?  I can't hear you, you're on17

mute. 18

VICE CHAIRPERSON JOHN:  Second time today.  Mr.19

Cross, can you point out the courts for me?  I'm looking at20

Page 4 of the exhibit and I see the stair access inside the21

green roof.  Where is the second court?  This is Exhibit 44,22

Slide 4, showing the footprint. 23

Mr. Young?24

MR. CROSS:  I'm not sure if I follow the specific25
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page number that you're citing because I agree with Mr.1

Young, that's the page of Exhibit 44 that I'm seeing, that's2

Number 4.3

VICE CHAIRPERSON JOHN:  Can you pull up the slide4

that you used to describe where the courts are? 5

MR. CROSS:  Sure, let's skip to Page 13.  Page 136

of Exhibit 44 shows the existing footprint in this.  You'll7

see the courtyard there on the right-hand side of the8

building that's adjacent to the property line. 9

Within that courtyard is a rectangular set of10

stairs in the existing condition.  If you go to the next11

slide, please?  There you go.  This slide shows the proposed12

condition.  13

The extents of the court itself have not changed,14

however, the stairs within it have been reconfigured. 15

Technically, the stairs are actually creating two courts in16

both the existing and the proposed case, and those courts17

have changed, however, they are always non-conforming in both18

cases. 19

MR. SULLIVAN:  And I would add that anytime you20

build up around the court you're extending that existing non-21

conformity of the court because the requirement itself22

increases with the height of the building.  That necessitates23

adding this relief to this request.  24

VICE CHAIRPERSON JOHN:  I understand that but I25
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thought there was a request for Closed Court 1, Closed Court1

2, and I'm trying to figure out where those are.  That's my2

issue.  I see the one you're describing to me, is that 1 or3

2?4

Or are we discussing the extension?5

MR. CROSS:  I think the confusion is you and I see6

it as a singular court, right?  The court is that setback7

area from the property line.  8

Unfortunately, technically, the voids around that9

stair create two separate courts even though the rest of us10

might understand the building to have essentially a singular11

court.  12

And so the slide that you're looking at now does13

contain both courts.  One of those courts is the larger void14

in front of the spiral stair proposed in the new court.  And15

the other court is a void below that spiral stair in that16

same court area. 17

Is that clear enough? 18

VICE CHAIRPERSON JOHN:  Absolutely not.  So, the19

spiral stair is at the rear of the building, right?20

MR. CROSS:  The spiral stair I'm referencing now is21

the one that is located within the area on the side of the22

building that contains the court or courts. 23

VICE CHAIRPERSON JOHN:  I think I get it, thank24

you. 25
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BZA CHAIR HILL:  Anyone else for the slide deck? 1

If so just speak up because I can't see everybody.  Mr.2

Young, will you drop the slide deck?  Maybe the Office of3

Planning can also address the court issue.  Can I turn to the4

Office of Planning?5

We can kind of see you, Mr. Mordfin, but we can6

hear you.7

MR. MORDFIN:  I know, I was just trying to think of8

which camera was looking at me.  The Office of Planning is9

in support of this application and recommended its approval,10

while there is relief that has been requested. 11

As for the courts, I have to admit, I was also12

confused by this.  Mr. Sullivan's office had to explain it13

to me.  So, it looks like one court and I think typically,14

if we look at a building, not looking at it for zoning or15

anything, we would say that is one court. 16

But what's dividing it is that staircase in the17

middle.  So, I think usually, intuitively, we don't think of18

a staircase as taking a court and dividing it into two but19

it is a structure in the middle there and it creates these20

two separate courts with the staircase in the middle. 21

They're putting that new staircase in that goes all22

the way up to the top, it's a circular stair instead of the23

more conventional stair that's going from the basement up to24

the first floor.  So, therefore, it's not dividing the25
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courtyard.1

But the new stair, because it goes all the way up2

to the roof to provide access to the roof for the tenants,3

actually divides it in two with the staircase in the middle.4

Does that help explain the two courtyards?5

VICE CHAIRPERSON JOHN:  Thank you, Mr. Mordfin.6

BZA CHAIR HILL:  Do you have anything else you'd7

like to add?8

MR. MORDFIN:  I think I already said it but only9

that we do support this application and we recommended10

approval of all the requests for special exception approval11

that they made finding they were in conformance with the12

specific criteria necessary for their granting. 13

BZA CHAIR HILL:  I got you.  Mr. Blake?14

MEMBER BLAKE:  Could you possibly just say which15

one is Court 1 and Court 2, or just to overlay that, what it16

is Court 1, the near, the far, the one to the rear?  Which17

one is which? 18

MR. MORDFIN:  Let me open up all that.  I'm not19

sure which one off the top of my head, one second, because20

I don't know which one is Court 1 and Court 2.  Does the21

Applicant know better which one is Court 1 or 2?  22

Because I'd have to open up all the --23

BZA CHAIR HILL:  I thought Court 1 was the furthest24

one north, I don't know, what looks north in the drawings.25
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MR. MORDFIN:  The one closes to the street, I think1

that's to the west. 2

MR. SULLIVAN:  It'd be west, yes.  We're on the3

side of the building so there's a stairway there in the4

middle of the existing court.  And to the west of that is5

Court 1, to the east of that is a very small court that's6

Court 2. 7

I'm not sure if we numbered them but if we did,8

that's how I put them in order on Form 135. 9

MR. MORDFIN:  Court 2 is the one closest to the10

rear yard and Court 1 is the one closer to the street. 11

BZA CHAIR HILL:  Mr. Blake, did that work for you?12

MEMBER BLAKE:  That was perfect, that was the13

clarification I wanted, thank you.    14

BZA CHAIR HILL:  Thanks, anyone else for the Office15

of Planning? Mr. Mordfin, I have a question.  Can you explain16

why this isn't an increase of a non-conformity? 17

MEMBER BLAKE:  It's four units today, it was18

created when they could still do it, create the four units19

from the original two-unit building that was still I think20

1931.  So, what they're doing is they're going to maintain21

those four units. 22

It's going from a four-unit building to a four-unit23

building.  Although each unit will get bigger, it's still a24

four-unit apartment building and that's why they don't need25
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relief to make larger units because they're only increasing1

each apartment unit, they're not increasing the number of2

units. 3

BZA CHAIR HILL:  But they're increasing that non-4

conforming court, right?5

MR. MORDFIN:  They're creating --6

BZA CHAIR HILL:  I'll get to you, Mr. Sullivan. 7

What, Mr. Mordfin?8

MR. MORDFIN:  They're creating the non-performing9

-- because they're creating two non-conforming courts by10

putting a staircase up through the middle of it.  11

BZA CHAIR HILL:  I'm just trying to understand for12

other cases that we do, and Mr. Sullivan seems to have an13

answer for me, which is that you're increasing, you're14

raising that non-conforming court up, right?  15

Which I'm fine with, I'm just trying to understand16

is it an increased non-conformity?  And Mr. Sullivan, you17

seemed to have an answer for me. 18

MR. SULLIVAN:  It is increasing a non-conformity19

and under a text amendment from last summer, I want to say20

July of 2020, it was made clear that -- the interpretation21

was that relief from C202 is no longer needed if you're22

asking for relief from the specific.  23

And C202 directs you to get relief from the24

specific development, area of development standard.  So, we25
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need relief from the Court, we need relief from the lot1

occupancy, and C202 is redundant. 2

That text amendment knocked that out of there, if3

that's what you're asking, why you don't see C202 showing up4

again as an area of relief?5

BZA CHAIR HILL:  I don't know if I'm getting my6

answer but that's okay, Mr. Sullivan.  Does anybody have any7

further questions for the Office of Planning?  Mr. Nicholas,8

are you there?  9

Maybe I can ask you a question that I have, that10

I'm trying to understand, but we can do it another time. 11

You can just go back around to me, okay?  All12

right, Mr. Young, is there anybody here wishing to speak? 13

MR. YOUNG:  There is not. 14

BZA CHAIR HILL:  Mr. Sullivan, is there anything15

you'd like to add at the end?    16

MR. YOUNG:  I'm going to go ahead and close the17

hearing and the record.  Mr. Young, you can excuse everyone. 18

I'm going to pick on somebody else because I'm getting kind19

of tired. Mr. Smith, would you be willing to begin? 20

MEMBER SMITH:  Yes.  So, I do believe that the21

Applicants met the burden for the application. 22

BZA CHAIR HILL:  I don't know why but you're23

breaking up a little bit. 24

MEMBER SMITH:  I'm breaking up?  Maybe somebody25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



75

else should start. 1

BZA CHAIR HILL:  Does anybody else want to start? 2

Vice Chair John said she'd start. 3

VICE CHAIRPERSON JOHN:  We'll wait until Mr. Smith4

gets going. 5

BZA CHAIR HILL:  I think you might want to drop6

your video, maybe just because.  But you were kind of7

breaking up. 8

MEMBER SMITH:  Is this better? 9

BZA CHAIR HILL:  Yes.  Why don't you go ahead and10

start and we'll see if you sound better or not?11

MEMBER SMITH:  I do believe that the Applicant has12

met the burden of proof as to being able to grant special13

exceptions for dealing with the courts and the rear14

additional of the lot occupancy. 15

Looking at the special exception criteria, I do16

believe that the size, scope, vulnerability is largely in17

character with what we see there to the south and a couple18

of properties to the north.  And Mount Gilead Baptist Church19

still scales over that entire block. 20

So, I do believe that the whole size and the scope21

of the building would be in character with the block.  The22

question for the Courts, I do understand the point they're23

attempting to make here, that the existing court is non-24

conforming as it is now. 25
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So, in them reorienting the stairs, it creates two1

courts that would be there.  So, in rejiggering that court,2

it triggers a special exception, as far as I can tell.  I do3

believe the way they reorient it, it wouldn't have an adverse4

impact on the adjacent properties within the bearing.5

So, I'll say that we didn't receive any opposition6

for this application.  Given OP's support, I am in support7

of this application in looking over OP's analysis and also8

the information that the Applicant provided to us in their9

supplemental information. 10

So, with that, I will support the special11

exception. 12

BZA CHAIR HILL:  Thanks Mr. Smith, thanks for going13

first also. Vice Chair John?14

VICE CHAIRPERSON JOHN:  I was going to say much the15

same.  I really thought that the Applicant, Mr. Sullivan, and16

Mr. Cross did a good job of explaining how the application17

meets the criteria for relief under U320.2.18

Most importantly, there is no change in the19

footprint and the lot occupants really is needed for the20

addition of the other floor.  I agree with Mr. Smith that in21

terms of scale, character, and pattern the project is22

consistent with the context of the neighborhood and that23

street in particular. 24

The court relief was a little confusing because it25
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was difficult to see what was six feet and so on but I1

believe the explanation helped me to clarify how placing the2

stairs in that location could create two courts.3

So, I thought that with the testimony and the4

exhibits in the record, this has turned out to be a fairly5

straightforward application.  6

I will give great weight to the report of the7

Office of Planning as well as DDOT's report, which DDOT does8

not object to the project. 9

And AMC to F voted in support with no issues or10

concerns stated.  So, I am in support of the application. 11

BZA CHAIR HILL:  I apologize, there's someone at my12

door.  Can you all just hang on one second? 13

(Pause.)14

I apologize to everyone, I'll just wait for15

everyone to get settled in again.  Great, Ms. John had just16

finished her analysis I believe.  Mr. Blake? 17

MEMBER BLAKE:  Sure, I concur with the assessment18

of Board Member Smith and Vice Chair John.  19

I believe the Applicant has sufficiently20

demonstrated how the proposed development would meet the21

criteria for lot occupancy, rear yard, and closed court22

relief, as well as the standard for U320.2 relief.  23

I think it's a very attractive building and it24

definitely fits within the character scale and scope of the25
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neighboring properties.  I'd be very comfortable with1

supporting this application.  2

BZA CHAIR HILL:  Chairman Hood? 3

ZC CHAIR HOOD:  You're repeating everything -- I4

would associate myself with my colleagues, especially Board5

Member Blake, in citing the statutes and the Subtitles of6

relief that have been requested.  I think they meet.  7

I would also just add that I understand the8

discussion dealing with the courtyards and I understand where9

you were going, Mr. Chair.  I would be interested in hearing10

what comes back from the Office of Zoning, Legal Division. 11

I think I see where you were going with that12

question but I appreciate the estimation in dealing with the13

courtyard, with the closed court issue, and I accept that.14

I think as far as I'm concerned, this is ready to move15

forward for our approval, for my approval. 16

I will be voting in favor, thank you. 17

BZA CHAIR HILL:  Thank you.  I will agree with18

everything that's been said.  It is also nice to see that19

there are three bedroom units which kind of increase that20

type of capacity and housing for the city.  21

I'm going to go ahead and make a motion to approve22

Application 20576 as captioned and read by the Secretary, and23

ask for a second?  Mr. Blake? 24

MEMBER BLAKE:  Second.25
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BZA CHAIR HILL:  Motion made and seconded.  Mr.1

Moy, if you could take a roll call, please? 2

MR. MOY:   When I call each of your names, if you3

would please respond with a yes, no, or abstain to the motion4

made by Chairman Hill to approve the application for the5

relief being requested. 6

The motion was to approve was seconded by Mr.7

Blake.  Zoning Commission Chair Anthony Hood?8

ZC CHAIR HOOD:  Yes. 9

MR. MOY:  Mr. Smith?  Mr. Blake? 10

MEMBER BLAKE:  Yes. 11

MR. MOY:  Vice Chair John? 12

VICE CHAIRPERSON JOHN:  Yes. 13

MR. MOY:  Chairman Hill?14

BZA CHAIR HILL:  Yes. 15

MR. MOY:  The Staff would record the vote as 5 to16

0 to 0. This is on the motion made by Chairman Hill to17

approve the motion seconded by Mr. Blake. 18

Also in support of the motion to approve, Zoning19

Commission Chair, Anthony Hood, Mr. Smith, Mr. Blake, Vice20

Chair John and Chairman Hill.  The motion carries in the vote21

of 5 to 0 to 0. 22

BZA CHAIR HILL:  Thank you.  If you all don't mind,23

I'm caregiving here for my parents and something just came24

up. If I can have five minutes and then we can come back. 25
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Mr. Hood, five to ten minutes.  1

We only have one more case and then we'll just be2

done.  Okay?  Thank you. 3

(Whereupon, the above-entitled matter went off the4

record at 12:21 p.m. and resumed at 12:29 p.m.)5

MR. MOY:  The Board is back in its public hearing6

session  and the time is at or about 12:30 p.m.  The next and7

last case application before the Board is Application Number8

20537 of Margaret McCulloch. 9

And this application is as amended, self-certified10

application for special exception from the rear addition. 11

Restrictions are Subtitle E Section 205.4, pursuant to12

Subtitle E Section 205.5, Subtitle E Section 5201 and13

Subtitle X, Section 901.2.14

And the lot occupancy requirements are Subtitle E15

Section 304.1 pursuant to Subtitle E Section 5201 and16

Subtitle X Section 901.2.  This would construct a rare two-17

story addition to an existing attached two-story roof cellar18

principal dwelling unit in the RF1 zone.19

The property is located at 1227 E Street SE, Square20

1019, Lot 50A.  The only other thing I have for you, Madam21

Vice Chair, is that we do have persons signed up to testify. 22

VICE CHAIRPERSON JOHN:  You do or do not?23

 MR. MOY:  We do.24

VICE CHAIRPERSON JOHN:  Thank you, Mr. Moy.  Mr.25
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Fowler, are you presenting today?  I think your mic is off. 1

MR. FOWLER:  Mike Fowler from Fowler Architects. 2

VICE CHAIRPERSON JOHN:  Can you tell us how your3

application meets the criteria for relief? 4

MR. FOWLER:  Yes, we are proposing a two-story rear5

addition and carriage house.  The carriage house will be6

located at the rear of the property over an existing parking7

spot.  We are asking for relief for lot occupancy in the rear8

extension requirement. 9

After our initial ANC meeting, we redoubled our10

efforts to work with the adjacent neighbor.  11

We revised our initial application in order to gain12

the support of the neighbors and the ANC, and what's13

presented now is the revised application where we reduce the14

overall size of the rear addition, we introduced a setback15

at the second floor on the side. 16

And we actually, between the previous submission17

and this one, added the carriage house at the rear of the18

property.  As far as light, air, and privacy, again, we19

worked with the neighbor to reduce the effect of the addition20

onto the adjacent properties.  21

We reduced the overall size and the side setback22

also allows for more light and air to the property to the23

west.  This is in the Historic District.  We have submitted24

an application to HPRB.  Our hearing is this month. 25
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We have discussed the project with Staff and at1

this point, they have no concerns.  So, as far as how it's2

going to fit into the neighborhood, we feel that the scale3

of the materials are both appropriate. 4

For those reasons we feel we meet the standard for5

a special exception. 6

VICE CHAIRPERSON JOHN:  So, I see there's a shadow7

study in the record and can you tell us a little bit about8

the shadow study and do you need to pull up the exhibit?  I9

believe it's at Exhibit 46. 10

MR. FOWLER:  Yes. 11

VICE CHAIRPERSON JOHN:  Mr. Young, can you put12

Exhibit 46 up?13

MR. FOWLER:  We did this shadow study for multiple14

reasons. One, the neighbor had some concerns about the effect15

of the shadows on her rear deck and her garden as well as she16

also has solar panels on her roof. 17

So, we needed to establish the impact in those18

areas.  So, the main concern for the neighbor was the19

grilling seasons, spring, summer, fall, so we looked at those20

times and did a comparison before and after.21

That's what helped us to design that side setback22

and establish the depth of the overall addition in order to23

minimize the impact on the neighbor.  We highlighted her24

garden area in green on the rear yard to help show the area25
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that she was concerned about as far as for growing. 1

And then we also shaded the difference between the2

existing and the proposed in red.  So, in this image you can3

see at 9:30 a.m. early in the spring, there is an impact on4

the deck and part of the rear yard.  5

Next slide, please. 6

And as you can see, throughout the morning, that7

impact diminishes.  Because of the orientation of these8

properties by noon, there is zero impact on the property at9

1225.  So, what we did with this study is demonstrate that10

the impact on the deck and that growing garden area at the11

rear was very minimal.    12

We also established that the impact on the solar13

panels was within the limit allowed by the zoning14

regulations.  Next slide, please. 15

This just continues to show as the morning goes on,16

that impact diminishes to nothing near noon.  And we did this17

for multiple times of the year and continued through the18

afternoon just to show that there continues to be no impact19

on the yard.20

This was the document that was most useful in21

working with the neighbor to show the impact and get support22

of her and the ANC.23

VICE CHAIRPERSON JOHN:  Thank you, Mr. Fowler. 24

Does the Board have any questions for Mr. Fowler?  I don't25
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see any hands so I'll go to the Office of Planning.  Mr.1

Mordfin?2

MR. MORDFIN:  Good afternoon, I am Stephen Mordfin3

with the Office of Planning.  The Office of Planning is in4

support of this application as was just described by the5

Applicant.  The Applicant did modify the application, making6

it more acceptable, apparently, to the neighbors.  7

So, because of that and also it conforms to the8

criteria for the special exception request, the Office of9

Planning supports this application and is available for10

questions. 11

VICE CHAIRPERSON JOHN:  Thank you.  Does the Board12

have any questions for Mr. Mordfin?  Mr. Fowler, do you have13

any questions for OP?14

MR. FOWLER:  No. 15

VICE CHAIRPERSON JOHN:  Is the ANC present?  Mr.16

Young, you said there were people wishing to testify? 17

MR. YOUNG:  We have one witness. 18

VICE CHAIRPERSON JOHN:  Would you let the witness19

in, please?20

MS. McCULLOCH:  I'm here in case you need me for21

questions.  I'm the Applicant.  I don't need to say anything22

if all is good. 23

VICE CHAIRPERSON JOHN:  Thank you.  What's the name24

of the witness, Mr. Young? 25
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MS. McCULLOCH:  Margaret McCulloch, I'm the owner1

of the house. 2

VICE CHAIRPERSON JOHN:  So, we don't have an3

additional witness, Mr. Young? 4

MR. YOUNG:  We do, we have Mr. Alan Gambrell who is5

on.6

VICE CHAIRPERSON JOHN:  Mr. Gambrell, can you hear7

me?  Please introduce yourself for the record. 8

MR. GAMBRELL:  My name is Alan Gambrell, resident9

of Washington D.C. 10

VICE CHAIRPERSON JOHN:  And can you go ahead and11

give your testimony.  You have three minutes. 12

MR. GAMBRELL:  Thank you, Board Members.  This is13

not in my neighborhood.  The reason I'm here today is14

regarding the issue of calculation of lot occupancy, which15

appears to be the latest zoning gimmick to evade visiting16

rules.17

I want to draw your attention to what you've18

already heard, which is the Applicant is asking for 7019

percent lot occupancy.  The correct lot occupancy is probably20

around 79 percent. 21

VICE CHAIRPERSON JOHN:  Mr. Gambrell, I'm sorry to22

interrupt you but can you explain how this particular23

application does not meet the 70 percent requirement? 24

MR. GAMBRELL:  The 70 percent requirement, I'm25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



86

speaking to what the actual correct lot occupancy is, which1

is what the Board is deliberating on.  You're deliberating2

on a 70 percent lot occupancy but the actual correct figure3

is 79 percent and I'm going to explain why.4

VICE CHAIRPERSON JOHN:  Do you have a particular5

drawing that you want to present to show why the lot6

occupancy is 79 percent and not 70 percent? 7

MR. GAMBRELL:  If you would let me finish I would8

point that out to you. 9

VICE CHAIRPERSON JOHN:  Please go ahead. 10

MR. GAMBRELL:  So, why?  Why is it 79 percent? 11

It's because the Applicant is not counting in the lot12

occupancy the building that is located under the deck located13

at the rear of the building.  I'm going to draw your14

attention to the exhibits. 15

If you'll go to Exhibit 42, which is the16

Applicant's revised plan, on Page 6 it depicts an addition17

to the building at a depth of 10 feet and 3 feet, 11 inches18

above grade.  19

That 3 feet, 11 inches matters as far as not20

counting the deck, however, underneath that deck is a bunker-21

like structure, which is part of the building.  It's living22

space.  That ten-feet extension is part of the building23

footprint and it's included in the lot occupancy calculation. 24

On Exhibit 49, which is the Office of Planning25
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report, Page 1 states that the extension is 18 feet, which1

would include the 10-foot deep bunker I just referenced.  And2

yet, OP mischaracterizes the lot occupancy request as 703

percent. 4

VICE CHAIRPERSON JOHN:  That's fine, Mr. Gambrell. 5

Mr. Young, can you pull up that exhibit?  What exhibit should6

Mr. Young pull up for you? 7

MR. GAMBRELL:  I think the most helpful would be8

Exhibit 42 Page 6.9

VICE CHAIRPERSON JOHN:  Thank you, let's wait to10

have Mr. Young pull that.  Mr. Young?11

MR. YOUNG:  I'm working on it. 12

VICE CHAIRPERSON JOHN:  Thanks. 13

BZA CHAIR HILL:  Mr. Moy, can you hear me?  Again,14

I'm caregiving for parents and my parents' nurse -- anyway,15

I'm back but I know that Vice Chair John has been here.  But16

I'm here and I'm going to follow Vice Chair John's lead. 17

MR. MOY:  Very good, thank you, sir. 18

VICE CHAIRPERSON JOHN:  Thank you, Mr. Chairman. 19

We're reviewing Exhibit 42 so please go ahead, Mr. Gambrell. 20

MR. GAMBRELL:  Sure, and it's the lower structure21

you'll see, I don't have a pointer obviously.  It's between22

the carriage house and the building itself and it's a low-23

rise part of the building, which is depicted as being 3 feet,24

11 inches from the grade. 25
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Now, that matters from the standpoint of not1

counting that deck in lot occupancy, which is under B324,2

structures and required open spaces.  3

However, underneath that deck is the building and4

that 3 feet, 11 inch measurement bears no relevance to the5

rules of measurement for lot occupancy which are detailed in6

B312. 7

And this was further clarified under Zoning Case8

1718, which is the revision of the basement cellar rule.  9

When the Zoning Commission made a modification to10

the building area definition to exclude some text, and I11

can't share my screen to show you that narrative, but the12

Office of Planning in its May 14, 2018 memo to the Zoning13

Commission on this rule change changed the building area14

definition to read, OP recommendation, this removes the15

allowance for space that is still above grade.  16

OP recommends approval of this change. 17

Now, I know it's really hard to follow that without18

actually seeing these words on paper, but the reason I'm19

coming before you is in October, the BZA had a case in my20

neighborhood, Adams Morgan, where there was a similar zoning21

trick that was tried.22

And it wasn't really before the Board, which was23

there was a bunker-like structure which the developer24

characterized as being authorized under B324, structures that25
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required open spaces.  He used the word structures. 1

However, the rule that applies to a building is2

B312, rules of measurement for lot occupancy.  3

Now, I reached out, and I'm going to conclude, to4

the zoning administrator multiple times and actually, this5

morning as well to alert him to the fact that the BZA was6

going to be dealing with this issue and he certainly should7

step up to the plate and provide some clarity and what the8

actual rules are. 9

And as I said in October, this is a very big issue10

because it's yet another example where frankly, the Board's11

zoning adjustments authority is going to be subverted in a12

lot of ways.  13

Imagine if you're going to allow these bunker-like14

structures that come before it, the BZA doesn't have a role15

in exceeding the 60 percent lot occupancy.  If it's16

characterized as not counting then you could have no say.  17

I'll conclude on that basis. 18

VICE CHAIRPERSON JOHN:  Just one question because19

I'm not sure I understand what you're saying.  Right here,20

the structure underneath the deck, which aligns with the21

first floor, is a cellar because it's under 3 feet, 11?22

MR. GAMBRELL:  Yes. 23

VICE CHAIRPERSON JOHN:  And you're saying that's24

not correct? 25
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MR. GAMBRELL:  It is a cellar but it also counts in1

lot occupancy because it's part of the building.  So, it2

doesn't matter if it's a cellar in terms of lot occupancy. 3

VICE CHAIRPERSON JOHN:  I don't believe that's4

correct but I'll turn to Mr. Fowler.  Thank you very much for5

your testimony.   6

MR. GAMBRELL:  Can I add one more comment?7

VICE CHAIRPERSON JOHN:  Yes. 8

MR. GAMBRELL:  As far as the question, from the9

standpoint of the Board it's very clear it references B312,10

rules of measurement for lot occupancy.  And furthermore, the11

definition of building area.  12

And from the standpoint of really moving forward on13

this very clearly, I would suggest respectfully that the14

zoning administrator could weigh in and assist the Board and15

clarify what the actual rule is.16

VICE CHAIRPERSON JOHN:  Thank you for your17

testimony and I will turn to Mr. Fowler.  Did you have a18

comment, Mr. Fowler? 19

MR. FOWLER:  Only that that's not our understanding20

of how it's measured.  Our experience with getting permits21

at DCRA is consistent with the way that we've drawn it,22

things that don't exceed the 4 foot above the yard don't23

count against the lot occupancy. 24

I don't really have any other questions, that's our25
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understanding. 1

VICE CHAIRPERSON JOHN:  Thank you, and Mr. Mordfin,2

the Office of Planning, would you like add your thoughts? 3

I can't hear you, Mr. Mordfin.4

MR. MORDFIN:  Sorry, this is a sloping property5

with the highest portion at the street and then it slopes6

downward towards the rear yard where the Applicant proposes7

to construct the deck and the accessory building back there. 8

So, the elevation of the property is measured from9

the front and so as you go back, because it's sloping down,10

it changes what that cellar is.  11

And so therefore, it is not however many feet Mr.12

Gambrell says it is above grade because you're measuring it13

from the front and a sloping property alters that.  14

If this were a level property flat from front to15

back, then the height of that structure would be more than16

four feet above grade, but the grade is measured from the17

front.  18

And so therefore, if you extend the line across19

from the front, that structure in the back which has the deck20

on top is not more than four feet above the established grade21

of the property.  And that's why we did not count it towards22

lot occupancy. 23

VICE CHAIRPERSON JOHN:  Thank you.  I forgot to24

excuse Mr. Gambrell. Mr. Young, would you please excuse Mr.25
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Gambrell?  And I see Mr. Hood raising his hand.  Do you have1

a question for the Office of Planning of anyone?2

ZC CHAIR HOOD:  Thank you, Madam Vice Chair.  I do3

have a concern.  I heard Mr. Gambrell say I know he helped4

us a lot with the rear yard setbacks beyond two feet.  I know5

he helped start that campaign. 6

While I know it might not help the case of the BZA7

that he started with BZA help would previously broach this8

case today, I would like for Mr. Gambrell, if you could still9

hear me, I don't know whether you're still here? 10

We need to examine anything that needs to be11

clarified I'm always in tune to examine.  Mr. Moy, I would12

like for you to help me with this.  I would like for this to13

go on our correspondence calendar so we can look at it. 14

If it's something we need to clarify to make the15

BZA's job and understanding for the public easier, then16

that's what we're all about.  I heard you mention something17

that we did a while back so I would like to make sure we18

clarify that. 19

Mr. Gambrell, I'm not sure if you're still here but20

if you're gone, hopefully you've heard that.  If not, Mr.21

Moy, I would ask that you reach out to Mr. Gambrell and that22

he put that on the Zoning Commission, one of our meetings,23

work with Michelle and make that a corresponding item that24

we can deal with. 25
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And you can cite both of those cases.  Thank you,1

Madam Vice Chair. 2

VICE CHAIRPERSON JOHN:  Thank you.  Does anyone3

else have any questions for Mr. Mordfin or Mr. Fowler?  Is4

there anyone else wishing to testify?  Mr. Young?5

MR. YOUNG:  We do not. 6

VICE CHAIRPERSON JOHN:  I'm going to excuse Mr.7

Gambrell.  Mr. Fowler, I'm sorry, do you have any closing8

comments?  9

So, Mr. Young, I'm going to excuse the witnesses at10

this time.  I'm going to turn to the Board and possibly, Ms.11

Nagelhout, if you're listening, I am not sure at this point12

whether I should close the record and deliberate. 13

I'd like to hear everyone's thoughts.  I can just14

start.  I'm persuaded by OP's analysis and I believe, and15

someone can correct me, that if the building height measuring16

point is incorrect, and I think that's what the issue is,17

would that be resolved at the time of permitting? 18

I don't know if those in Legal have any thoughts19

but do we need to continue the case to get clarification? 20

And do you have any comments in how we should proceed?  I21

apologize for putting you on the spot.22

Ms. Nagelhout? 23

MS. NAGELHOUT:  It's up to the Board what course24

you want to take.  The Board's precedent is that you consider25
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the relief requested in a self-certified application unless1

you find no plausible basis to find that relief is sufficient2

for the project.  3

And then the BZA will make an independent4

assessment of whether the Applicant obtained the necessary5

relief at the time of the permitting.  And if not, the6

Applicant would be sent back or would not get the permit at7

any rate.8

So, it's up to the Board whether you find a9

plausible basis to proceed now.  I don't think any10

clarification is coming.  The Applicant bears the risk that11

the BZA will agree with them and there's other procedures12

that can come into play after that. 13

VICE CHAIRPERSON JOHN:  Thank you.  Does any other14

Board Member have any thoughts?  Okay, the next question is15

are we ready to deliberate?  Hello? 16

ZC CHAIR HOOD:  I would accept Ms. Nagelhout. 17

There would be some clarification.  We're going to look and18

see if we need to clarify, but let me just say I will accept19

her process in moving forward because the rules are what they20

are. 21

If something is wrong the BZA will not proceed. 22

From the Zoning Commission's standpoint, we always make sure23

we want to give clear, concise direction.  We will fall back24

with that piece of it but I would accept her.  It's up to the25
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Board. 1

I usually don't go first, I usually yield to the2

Board, but I think I would go along with Ms. Nagelhout's plan3

of action because if the ZA does not certify something, I'm4

sure they would either have to come back or something of that5

nature. 6

I do know the Zoning Commission will make sure that7

all our ducks are in a row and we've given our good, clear8

instruction on how to proceed in that matter.  I believe we9

have and we've already been looking at it.  Thank you. 10

VICE CHAIRPERSON JOHN:  Thank you, anyone else?11

BZA CHAIR HILL:  I'll get Mr. Smith because Mr.12

Smith I know at least tells me what he thinks.  I shouldn't13

say it that way. I mean he'll tell me whether he wants to14

deliberate now.  And I read the case but I don't feel15

comfortable voting. 16

I just wanted to comment at the end of so I can17

hear some of the testimony, some of where you are going to18

be.  I'm not going to deliberate, I'll just abstain because19

I missed the initial testimony. 20

But I don't know, Mr. Smith had his hand up next. 21

MEMBER SMITH:  I agree with Chairman Hood's22

analysis on this.  This is a self-certified case and if there23

is something that the zoning administrator in the state when24

it comes down to zoning regulations, the zoning administrator25
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will not proceed and this will come back to us if there is1

some form of error.2

So, I'm fairly comfortable with this course of3

action that Chairman Hood has stated, where we proceed to4

deliberate on our intention to vote in this case.  5

If there are any issues, the zoning administrator6

will address it and I welcome Chairman Hood putting out there7

that we will follow up on this just to make sure we're clear. 8

So, everything from the zoning administrator and9

BZA on down, we're communicating to the Applicants to develop10

the citizens that we're clear in this interpretation on how11

to measure lot occupancy when it comes down to a cellar.  So,12

I would rather proceed. 13

VICE CHAIRPERSON JOHN:  Thank you, Mr. Smith.  I14

don't see Mr. Blake's hand up. 15

MEMBER BLAKE:  With regard to this particular case,16

I think there's a plausible argument that the correct17

building height measurement point was made based on the18

Office of Planning's discussion. 19

I thought that was very compelling and it makes20

perfect sense given the slope of the building and the21

experience we've seen so far of how that's done. 22

Clarification certainly would be valuable.  23

The person that was concerned about it indicated24

his biggest thing would be to have the zoning administrator25
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look at it.  The way the process is set up, the zoning1

administrator will actually opine on this ultimately because2

they will have to decide to issue the permit or not. 3

So, in fact that will take place and for that4

reason I feel perfectly comfortable deliberating and voting5

on this at this time. 6

VICE CHAIRPERSON JOHN:  I think then I'm going to7

close the record and we can go ahead and deliberate.  I too8

think that the record is full and that in this case, it's a9

self-certified application and the Applicant is seeking10

relief for 70 percent lot occupancy. 11

So, if the building height measuring point is12

incorrect, then there would be more than 70 percent, in which13

case the Applicant would need a variance.  And the Applicant14

would have to return to the Board. 15

So, I think I agree with my colleagues so far that16

this will be clarified upon issuance of the permit, assuming17

that we approve the application.  18

So, I am prepared to vote in support of the19

application because other than this issue, I think it's20

fairly straightforward and the Office of Planning has done21

a good analysis of how the application meets the criteria. 22

I think the Applicant has worked with the neighbor23

to limit or reduce the adverse impacts to her property as the24

Applicant described and as shown in the memorandum of25
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understanding, which is in the record and the design changes1

that the Applicant made to the property. 2

I appreciate the sun studies in terms of3

demonstrating the impact or the lack of impact on any solar4

system.  So, I'm prepared to go ahead and support the5

application as proposed. 6

Anybody else?    7

MEMBER SMITH:  Ms. John, I completely agree with8

your analysis on this particular case.  9

To me this is a fairly straightforward application,10

separate from this question about how we're measuring height11

and measurement and how that applies to lot occupancy, which12

I believe, as everyone here has stated, will be self-13

certified and it will be seen by the zoning administrator14

prior to the issuance of the building permit.  15

And if there's any issue it may come back to us for16

additional relief or changes to the additional order.  Other17

than that, I do believe the size and scale of the proposed18

addition to the carriage house is largely in the carriage19

where we see within this area an adjacent avenue to Capitol20

Hill.21

I do believe the Applicant has gone above the call22

of duty I think in working with the adjacent property to23

ensure the proposed addition does not have an adverse impact24

on the neighbor to the west garden, to their rear, which25
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isn't necessarily a requirement for us to evaluate.1

But definitely, the impact on the solar panels is2

definitely a requirement for us to evaluate, and the3

Applicant will reach that.  As designed, this addition to4

mitigate any of those impacts of the adjacent property. 5

So, with that, I agree with OP's analysis of this6

application and I'll sustain that ANC is in support of the7

application, and I will also be in support as well. 8

VICE CHAIRPERSON JOHN:  Mr. Blake?9

MEMBER BLAKE:  I would agree with Board Member10

Smith's assessment of the application.  I think the Applicant11

sufficiently addressed how the proposed development would12

meet the criteria for lot occupancy and rear yard relief.13

To the extent that the shadow studies are14

demonstrated, the light and air available and the neighboring15

properties will not be unduly impacted, the comparative solar16

study showed an impact of less than 5 percent, which is17

consistent with the requirement. 18

And I think as Mr. Smith pointed out, the Applicant19

has gone out of its way to accommodate and mitigate the20

impact on the adjacent neighbor.  I give great weight to the21

analysis and report of the Office of Planning. 22

No objections from DDOT and the ANC is in support,23

not being in a position to support this as well. 24

VICE CHAIRPERSON JOHN:  Thank you.  Chairman Hood?25
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ZC CHAIR HOOD:  Madam Vice Chair, I would agree. 1

I think we meet Subtitle E 502, Subtitle X 101.2 from the2

Subtitle E of 205.4.  While I've never been in favor of the3

ten-foot beyond building permit to 18 feet, which I think is4

a de minimis. You learn to get used to it. 5

I will say Subtitle E 3.1, which Mr. Gambrell6

brought up, the BHMP has been a major conversation, I just7

can't recall what all of our findings were.  8

I believe that the Office of Planning and the9

Applicant and all have exhausted and followed the rule to the10

letter of the law.  But I want to make sure to clarify if11

there's any discrepancy out there, I think it's the Zoning12

Commission's duty, we're duty-bound to clarify and correct. 13

If not because Mr. Gambrell, and I don't cite this14

case, he's cited one previously.  15

I want to make sure that we can even put that to16

rest or clarify because we do have people like Mr. Gambrell17

in the office who have definitely made substantial18

contributions to the zoning regulations.  19

So, that's where I am, I will be voting in favor of20

this but I will bring this back to the Commission so we can21

revisit if need be.  Thank you, Madam Vice Chair.  22

VICE CHAIRPERSON JOHN:  Thank you, Chairman Hood. 23

I will go ahead and make a motion to approve Application24

20537 of Margaret McCulloch as captioned and read by the25
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Secretary, and ask for a second.  Mr. Blake?1

BZA CHAIR HILL:  Can I ask a question before you2

go?  Ms. Nagelhout, can you hear me? 3

MS. NAGELHOUT:  I can. 4

BZA CHAIR HILL:  I'm just a little concerned and I5

want to make sure that I've thought this through a little6

bit.  Again, I read into the case, I came in at the end7

because I wanted to just be able to understand and this8

hasn't happened on the dais before. 9

So, I just kind of want to know what's going on. 10

I'm asking you whether or not I even should participate,11

meaning I don't even want it to appear as though there was12

an abstain on the -- I don't feel comfortable voting because13

I didn't see the presentation, even though I've read14

everything.15

So, I don't know whether I should be involved at16

this point and just not be around.  Do you understand what17

I'm saying?  I don't even want there to be an abstain on18

there because I just don't feel as though I should be voting. 19

Do you have a thought, Ms. Nagelhout?20

MS. NAGELHOUT:  I agree that you should not be21

voting but the vote would be recorded as an abstention.  The22

order will state the vote is whatever to whatever to one with23

one Board Member, Chairman Hill, not participating or24

something like that. 25
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BZA CHAIR HILL:  So, if I don't participate I'm1

just going to leave.  If I just leave right now, is that2

okay? 3

MS. NAGELHOUT:  That's fine. 4

BZA CHAIR HILL:  I'm just leaving.  Ms. John, go5

ahead and make your motion, you guys have a nice day. 6

VICE CHAIRPERSON JOHN:  Thank you, Chairman Hill,7

have a good day.  So then, I will start again.  I will make8

a motion to approve Application 20537 of Margaret McCullough9

as captioned and read by the Secretary, and ask for a second. 10

Mr. Blake?11

MEMBER BLAKE:  Second.12

VICE CHAIRPERSON JOHN:  Mr. Moy, would you take a13

roll call, please?14

MR. MOY:   When I call each of your names, if you15

would please respond with a yes, no, or abstain to the motion16

made by Vice Chair John to approve the application for the17

relief requested. 18

The motion to approve was seconded by Mr. Blake.19

Zoning Commission Chair Anthony Hood?  Mr. Smith?20

MEMBER SMITH:  Yes.   21

MR. MOY:  Mr. Blake?  Vice Chair John? 22

VICE CHAIRPERSON JOHN:  Yes. 23

MR. MOY:  We have one Board Member not24

participating.  The Staff would record the vote as 4 to 0 to25
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1. This is on the motion made by Vice Chair John to approve. 1

The motion was seconded by Mr. Blake.  2

Also in support of the motion to approve, Zoning3

Commission Chair, Anthony Hood, Mr. Smith, Mr. Blake, Vice4

Chair John.  No other members voted.  The motion carries on5

the vote of 4 to 0 to 1. 6

VICE CHAIRPERSON JOHN:  Mr. Moy?  Is there anything7

else before the Board at this time, Mr. Moy?  Chairman Hood?8

ZC CHAIR HOOD:  Madam Vice Chair, Mr. Moy, I would9

ask that you help us to remember once I leave I probably will10

forget but I'd like to follow up on what I've asked you, to11

help us with that last case. 12

MR. MOY:  Yes, sir, I'll take care of that right13

after this hearing. 14

ZC CHAIR HOOD:  You usually do, thank you very15

much.  Thank you, Vice Chair. 16

VICE CHAIRPERSON JOHN:  Thank you.  Is there17

anything else?18

MR. MOY:  There is nothing else from the Staff,19

Madam Vice Chair.  20

VICE CHAIRPERSON JOHN:  Thank you, Mr. Secretary. 21

The Board is now adjourned and the virtual gavel has been22

sounded.  Thank you.  See you. 23

(Whereupon, the above-entitled matter went off the24

record at 1:09 p.m.)25
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